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1T1EFACE TO THE SIXTH 
EDITION. 


Since the fifth edition of this work was issued, 
the (treat War which lias swept, over the world 
has stamped its impress deeply on our legal 
system. Many of the legislative changes,, though 
still operating, are merely transitory, and all 
reference to these is omitted; hut apart; from 
special legislation, there is naturally a great 
mass of material illustrating the effect of war 
on contracts. If no fresh principles of the com¬ 
mon law have been enunciated, the old ones have 
been applied to such a variety of circumstances, 
and their full meaning has been so developed, 
that they present all the. appearance, of new 
law. I have endeavoured to treat this subject 
adequately without giving it any undue pro¬ 
minence. The present edition lias been brought 
up to date in the usual way, and in preparing 
it I have availed myself of the opportunity to 
include a few cases which' were not referred to 
in previous editions, but which either elucidate 
an important principle or assist tlic* studeat 
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to understafejf the modern authorities, file 
chapter on Bankruptcy lias been rc-wntten on 
the basis of |he codifying Act of 1914* A 
certain amount of*obsolete matter hasrbeen de¬ 
leted, but notwithstanding this it has mot been 
possible to avoid a slight increase in the size of 
the book. Mr. F. Portek Facssett, B.A«, LL.B., 
if the Inner Temple, Barrister-at-Taiw, is again 
responsible for the chapter on “ Companies,” 
and Mr. B. W. Devas, M.A., of the Inner 
Temple, Barrister-at-baw, lias prepared the 
Appendix on “Patents, Trade Marks, Mer¬ 
chandise Marks, and Copyright.” 

I am indebted to my friend Mr. P. T. Black- 
well, B.A., of the Inner Temple, Ilarrister-at- 
Law, for suggesting improvements on the previous 
edition. 

HERBERT JACOBS. 


1 IIahcouht Buildings, 
Tkmi'Lk, K.C, 

January, 1920. 
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ELEMENTS OF MERCANTILE LAW- 


PAKT 1. 

GENERAL VIEW OF THE LAW OF CONTRACTS. 


A contract has been defined to In- an ajyeemont 
enforceable, by law («). From its nature it in clear 
that there must be at least two parties to a contract, 
for a man cannot contract with himself. Nor cane a 
man agree to pay himself a sum of money jointly with 
others, therefore if A., B., and C. covenant jointly to 
pay money to A., D., and E., the covenant will be 
void (6). The parties must be of the same mind upon 
the subject: they must be ad idnn. 

Contracts arc divisible into (f) SjtcattUtes; (2) simp 
[or parol) contracts. 

(1) Specialty contracts, also called deeds, arc con 
tracts under seal. It is necessary that they should bi 
written, sealed, and delivered (c), and in practice the; 

(а) Pollock on Contractu, p. 2. For a full discussion of thi 
moaning of the term “ Contract,' 1 sec Anson on Contracts, Part i. 
and the opening chapter of Pollock on Contracts. 

(б) £Uu v. Kerr, [19011 1 Ch. 529. 

(c) Co. Litt. 171 b. 

ILL. 
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are always signed (d). The writing may be 1y hanjl or 
in print, and on paper or parchment. In modern times 
the seal has become a wafer or a mere pifco of wax 
which has boen previously attached to the document; 
the party “ sealing ” touches it with his finger, and so 
adopts it as his seal. Delivery may be actual—i.c., 
handing over the instrument—or constructive— i.c., 
spoaking words importing an intention to deliver. As 
a rule, when the person executing touches the seal, he 
says, “ 1 deliver this as my act and deed,” and this is 
sufficient delivery, though he keep it in his own pos¬ 
session (e). If delivery is made, subject to a condition, 
to one who is not a party to the deed, the document is 
called an escrow, and then takes effect only when the 
condition is fulfilled. Whether it can be an escrow if 
delivered to a parly is an open question (/); but, at 
least, if that party bo one of several grantees, and also 
solicitor of the grantor and the other grantees, the deed 
may bo an escrow if conditionally delivered to him in 
his character of solicitor (g). At one time a distinction 
existed between an indenture and a deed poll; the former 
has the edges indented, the lattor is cut square. There 
is, however, now no difference whatever in their legal 
effect (A). 

Specialty contracts differ from simple (or parol) 
contracts in the following respects: (i) No consider¬ 
ation is required (i). (ii) A contract by deed merges 

(d) As to whether this is necessary, see Bacon, Abr. Oblig. (0). 

(e) Doe d. Garnons v. Knight (1820), 5 B. & C. 071. 

(/) Sco Sliepp. Touehs. 58, 59; Hudson v. Revett (1829), 5 Bing. 
368, 387. 

(g) London Freehold, etc. Co. v. Sujjidd, [1897 J 2 Ch. 008, at 
pp. 021 , 022 . 

(h) Real Property Act, 1845, s. 6. 

(») See post, p. 10. But in the absence of consideration, equity 
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in itself an agreement to the same effect contained in a 
simple contract, (iii) A statement in a simple contract 
is presumptive evidence of its truth against the maker 
of it; in a deed it is absolutely conclusive, unless fraud 
or duress can be proved, or the false statement is due 
to a mistake in respect of which equity would grant 
relief. This is styled taioppef by dad. (iv) A light of 
action arising out ol a contract under seal is barred by 
non-exercise for twenty (or in some cases twelve) years ; 
a right on a simple contract is barred in six (/•). 

(2) Simple contracts. This class contains every 
contract not under seal, whether written, verbal, or 
implied. “ If they be merely written, and not 
specialties, they are parol ” (/). Writing is often 
required, though in many cases there is a subsisting 
contract without it, the writing being but necessary 


evidence. 

Another classification of contracts (which does rtot 
depend upon their form) is into exeetthtry and executed, 
tho former being one in which a party hinds himself to 
do or not to do a given thing (e.y., exchange horses 
this day week), the latter one in which the object of 
the contract is at once performed (tv/., exchange 
horses, which is done at once). A further division is 
into express and implied, the latter being (according 
to Blaekstone) those “ which reason and justico dictate, 
and which the law, therefore, presumes that every man 
undertakes to perform.” Contracts of record may also 
be mentioned; they consist of such as are proved by 
production of the record of tho court. The only 

will not grant Specific performance {Grove* v. Groves (182(1), 3 Y. & J. 
183; Jeffery* v. Jefferyi (1841), (Jr. & l'h. 138, 141). 

(i) See poet, pp. 83 et stq. 
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important modern instances of contracts of record are 
judgments and recognizances. 

< 

Formation of a Contract. 

A deed (as beforo stated) must be in writing and 
under seal. There must be consideration to support a 
simple contract, but otherwise, with certain exceptions 
hereinafter mentioned, no particular form is necessary ; 
nothing but agreement, however shown or expressed, is 
required for the formation of a contract. The agree¬ 
ment may be drawn up in wa iting; it may be partly 
written and partly verbal; it may bo entirely verbal, or 
it may arise from, and be proved by, tho mere conduct 
of the parties. If a man hails a cab and directs tho 
driver to take him to the Tower Bridge, he and the 
driver have entered into a contract; if he takes a boot¬ 
lace from an itinerant vendor and hands the vendor 
a* penny, they have entered into and performed a 
contract. 

Sometimes, however, some special form is necessary; 
if so, this will be either writing under seal or writing 
under hand; and sometimes, though a verbal contract 
may be good, it may be unenforceable by action unless 
evidenced by writing. 

Contractu which must be entered into by Deed.— 
Among these may be mentioned: (i) Contracts made 
by corporations; but there are many exceptions (m); 
(ii) gratuitous promises (»); (iii) leases for upwards of 
three years (o); conditional bills of sale (p). 

(m) Soo post, pp. 43, 4(1. 

(») See post, p. 17. 

(o) Statute of Frauds, aa. I, 2, aud Real Property Act, 1845, a. 3» 

(p) Sqe post, p. 480. 
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Formation of a Contract. 

Qpnbwsfs which must be in Writing. —These include: 
(i) bills of'exchange and promissory notes; this is 
required the Bills of Exchange Act, 1882, and was 
formerly so by the common law (</); (ii) contracts of 
marine insurance (by the Stamp Act, 1891, s. 93). In 
addition there are certain transactions, closely connected 
with or involving contracts, to which writing is necessary; 
for instance, an acknowledgment to take a debt out of 
the operation of the. Statutes of Limitation, to be of any 
effect, must be in writing (r); transfers of shares in 
companies are usually required to be in writing. 

Sontracts which are Unenforceable by Action unless 
in Writing. —By the Statute, of Frauds, s. 4, it is provided 
that no action shall be brought on any of the following, 
unless evidenced bv some memorandum or note in 
writing, signed by the party to be charged, or by his 
agent authorised thereunto : (i) Promise by an executor 
or administrator to answer damages out of his own 
estate ; (ii) promise to answer for the debt, default, or 
miscarriage of another person ; (iii) an agreement in 
consideration of marriage; (iv) a contract concerning 
lands, tenements, and hereditaments, or any interest 
therein; (v) an agreement that is not to be performed 
within the space of one year from the making of it. 

By s. 4 of the Sale of Goods Act, 1893, it is provided 
that “ a contract for the sale of any goods of the value of 
ten pounds or upwards shall not be enforceable by action 
unless the buyer shall accept part of the goods so sold, 
and actually receive the same, or give something in 
earnest to bind the contract, or in part payment, or 
unless some note or memorandum in writing of the 

(r) Sec jto&t, 


(?) Section 3(1), (2). 
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contract be made and signed by the party to be chajged 
or his agent in that behalf ” (*). 

The provisions of the 4th sections of the Statute of 
Frauds and the Salo of Goods Act do not affect the 
existence of the contract.; they merely render it unen¬ 
forceable by action, unless it be evidenced by writing 
which fulfils the conditions of the statute. Accordingly, 
as the contract exists independently of the writing, the 
writing may be made at any time preceding the com¬ 
mencement of the action, but not afterwards (t), and 
any document signed by the party to be charged, or his 
agent, and containing the terms of the contract, is 
sufficient to satisfy the statute (u) ; e.g., a will or an 
affidavit («). Of course there must he consideration in 
every case, unless the contract he under seal, and it has 
further been held that a statement of this consideration 
must be included in the writing (,r) ; but as regards 
guarantees, this is no longer law since the Mercantile Law 
Amendment Act, 1850, s. 3. 

The memorandum need not be on one piece of paper; 
it may extend over several, provided that these are so 
connected and consistent that they can be read 
together (//). If the signed paper does not of itself 
sliow a connection witli the unsigned paper, and is not 
in itself sufficient, the memorandum is not complete, 
and parol evidence will not usually be allowed to 
connect them; but identity of documents, persons, 
parcels and subject-matter referred to in tbe writing 
may usually be shown by oral evidence; e.g., the term 

(t) This section is farther de&lt with post, pp. 252 et seq, 

(t) Lucas v. Dixon (1889), 22 Q. B. 3>. 357. 

« (u) Be Hoyle, [1893] 1 Ch. 84. 

(*) IFasit v. Warlters (1804), 5 East, 10. 
ly), BoydeU v. Drummond (1809), 11 East, 142. 
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“ our arrangement ” was used in a letter, and this was 
allowed to tie connected with an arrangement set out in 
a previous note, the whole being then takon as tho true 
contract (;), And i f two or more documents, which do 
not refer to each other, do refer to tho same parol 
contract, they will constitute a sufficient compliance 
with the statute if they, taken together, contain the 
terms of the parol contract (a). A letter, which would 
bo a sufficient compliance with the statute if it contained 
the name of the person to whom if is addressed, may be 
made complete by moans of tho envelope in which it 
was sent (6). Ami where a signed letter sets out the 
tetms of a contract for the purpose of repudiating it, 
if tho ground of repudiation is not good in law, it will not 
prevent the letter from being a sufficient memorandum 
within tho statute (c). A letter written by an agent 
within tho scope of his authority which refers to an 
unsigned document is a sufficient memorandum although 
tho agent was not expressly authorised to sign the letter 
as a record of the contract (<l). 

The naino of the party charged must lie on the paper, 
but, in addition, tho name of the other party, or a 
sufficient description (with which ho may he connected 
by ovidence), must be included (e). Tims, a description 
of a party as “ the proprietor ” has been held sufficient 
where one proprietor only was in existence (/); or 

(z) Cam v. Hastings (1S81), 7 Q. B. U. 125. 

(а) Studds v. Watson (1S.85), 28 Ch. 305; Oliver v. Huntin\ 
(1890), 44 Ch. 1>. 205. 

( б ) Pearce v. Gardner, [18971 1 Q. B. 888 . 

(c) Dewar v. Mintojt, [1912], 2 K. B. 373. 

(8) John Griffiths, etc. Corporation, Limited v. Humber A Co., 
Limited, [1899] 2 Q. B. 414. 

(«) Champion v. Plummer (1805), 1 B. A 1*. N. K. 252; Wilhams 
V. Lake (I860). 2 E. & E. 349 ; 29 I,. J. Q. B. 1. 

(/) Sale v. Lambert (1874), 18 Kq. 1. 
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the other hand, “ vendor ” has been considered Jin 
insufficient description (</). In like manner parol 
evidence is admissible to identify the subject-matter of 
a contract (7i). 

Only the signature of the party sought to be charged 
is requisite, though in most cases both parties would 
sign (?■). The signature may be in ink or pencil, printed 
or stamped; an identifying mark or mere initials will 
suffice (k). The signature must be so placed as to show 
that it was intended to relate and refer to every part of 
the instrument ( l). If it governs the whole document 
it need not be at the end— 0 . 17 ., if a man begin “ 1, A.B., 
agree, etc.,” and do not sign the paper at the foot, the 
statute is satisfied (m). The signature may he that of 
the party.to be charged, or of his duly authorised agent. 
Whether a person is agont for the purpose of binding 
his principal by his signature is in each case a question 
of fact which must be determined according to the 
circumstances, atid with the assistance of the general 
principles of agency law. In every case, however, the 
agent must have signed as a party and not as a mere 
witness. A person may be agent for both parties, but 
if he is himself one of the parties, he cannot be agent to 
sign for the other. An auctioneer is agent to sign for 
the vendor, and, in a public sale, for the buyer also 
t after the lot has been knocked down to the buyer; his 
signature will then bind both parties. This authority 
to sign cannot be revoked after the fall of the hammer («). 

(и) Potter v. Duffidd (1874), 18 Eq. 4. 

{*) Plant v. Bourne, [1897] 2 Uh. 281. 

(*) Rb»88 v. Pickshy (1860), L. R. I Ex. 342. 

(к) Baker v. Dcniny (1838), 8 A. & E. 94. 

(/) Caton v. Colon (1867), L. R. 2 H. L. 127, per Lord WsStbuby. 

(m) Evans v. Jloare, [1892] 1 Q. B. 593. 

(n) Van Praagh v. Everidge, [1902] 2 Ch. 266 ; reversed on Another 
point, [1903f l Oh. 434. 
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This implifed authority of the auctioneer does not extend 
to his clerft, but a party will be bound by the signature 
of the cle{k if he assents to it by word or sign (o). 

The’absence of writing evidencing u contract of the 
kind affected by s. 4 of the Statute of Frauds, will not 
be fatal to the action brought upon it if the contract 
is of the class which, under the proper circumstances, 
would be the subject of a decree for specific perform¬ 
ance, and has been partly performed (p), provided that 
such part performance is clearly attributable to the 
existence of the contract (q). 

The terms of a valid contract complying with s. 4 of 
the Statute of Frauds or the Sale of Goods Act, 1893, 
cannot be varied orally or bv a document which does 
not comply with the statute applicable ; but a subsequent 
parol contract, even though incapable of being sued upon 
because it is not in writing, may operate as an express 
or implied rescission of the previous written contract (r). 
The following special points should be noted as regards 
contracts within s. 4 of the Statute of Frauds : 

(a) The promise to answer for the debt, etc., is dealt 

with post, p. 454. 

(b) The agreement in consideration of marriage must 

not be confused with a promise to marry; the 
agreement referred to in the statute is such 
a one as an agreement for a marriage settle¬ 
ment. 


(o) BcU v. Bulk, [1897] 1 Ch. 6€3. In Sima v. iMndray, [18941 
2 OK. 318, Komcr, held a buyer bouwl bv the signature of tha 
auctioneer’s clerk, but tho circumstances proved in that c ase showed 
that the clerk had express authority. 

(p) Kay, J.. in McManus v. Cooke (1887), 35 Oh. 1)., at p. 097. 

(?) Seo Maddinon v. AUrrrnn (1883), 8 App. ('as. 4 ( 17 , and tt 

Miller and Aldwnrlh, Limited v. Sharp, [18991 1 Oh. 1122. * 

lf\ tfnm'. TV fbarn-a J. I'm /10ld A ft I 
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(c) What constitutes on interest in lands, tenements, 

and hereditaments is a question 01 property 
rather than of contract law. A debenture of 
a company giving a floating charge over “ all 
property of the company whatsoever,” creates 
an interest in lands if part of the company’s 
property consists of land or buildings (s). 
This section applies to contracts concerning 
lands, though they be not contracts of salo (t). 

(d) Agreement not to ire performed within a year 

will include any agreement which cannot be 
performed on either side within the year, or 
which the parties intend not to be performed 
within that time («). If, however, the contract 
is to be performed within tire year by one 
party the statute does not apply (.r) ; but the 
mere fact that the contract is capable of being 
performed on one side within the year, when 
it was not the intention of the parties that 
this should happon, does not exclude the 
operation of tho statute (;!/). A contract for an 
indefinite period, which may come to an end 
within a year by the happening of a contingency, 
e.g., a contract to allow a wife a weekly sum for 
maintenance during her life, is not within tho 
section (i); but a coutract for a definite period 
exceeding a year, which by its terms is subject 
to determination by notice by either party 
within the year is nevertheless required to be 

(«) Drives v. Broa/l , [ 1893J 1 Q. 15. 744. 

(t) Kay, J., iu Me Man u a v. Cooke (I887), f 35 I’ll. I)., at p. 687. 

(u) Peter v. Compton (1603), 1 Sra. L. (12th e<i) 353. 

(*) Cherry v. J/cwnw/ 4 (1849), 4 Exch. 631. 

(y) Reeve v. Jainvigs, [1010] 2 K. B. 622. 

( 2 ) McGryor v. McGregor (1888), 21 Q. B. D. 424. 
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in writring (a). This provision also applies to 
agreements for the sale of goods, ami accord* 
irfgiy, if any such agreement is not to be per¬ 
formed within a year, it cannot he enforced in 
the absence of a suflicieut memorandum, 
although there, has been acceptance and actual 
receipt of part of the goods sufficient to satisfy 
the rei|uiremcnts of s. 1 of the Sale of floods 
Act, 1893 (b). 

Essentials ok a Contract. 

There cannot be a contract unless there has been 
mutual assent to the terms. Whether they be express 
or implied, a proposal and an acceptance of the proposal 
are the elements into which every contract may be 
analysed (c). In addition to tln&e, all contracts not 
under seal (and contracts in restinint of trade, though 
under seal) require consideration to support them. 

(i) Proposal and Acceptance. 

A. may offer li. a book for sale at a certain price, 
and B. may say, “ I take it at your price,” or A. may 
expose it for sale on a book-stall, and 13, may, with 
A.’s assent, take it up aud remove it, saying nothing 
.about price. In either case there is a clear contract— 
a definito proposal and acceptance ; in the latter case 
to pay the fair price of the book in return for the 
ownership. 

(а) Hawn v. Ehrlich, Hill2] A. C. 311; [HMlj 2 K. B. 1050. 

(б) Prested Miners Co. v. Carrier, [15)10] 2 K. B. 770 j affirmed 
[1911] l K. B. 425 ; and see post, pp. 253, 255 257 

(c) But see Pollock on Contracts, pp. 5 -7, whore the universal 
applicability of this analysis is questioned. 
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The proposal need not be made, in the first instance, 
to any'particular individual, but may be made to the 
general public, provided that it can be accented by a 
definite person whose legal relations it was intended to 
afleet. In Carlill v. Carbolic Smoke Ball Co. (d), the 
facts were these: defendants issued an advertisement 
in which they offered to pay £100 to any person who 
should contract a certain disease after using a certain 
remedy in a specified manner and for a specified 
period; the plaintiff duly used the remedy, and con¬ 
tracted the disease, whereupon the Court of Appeal 
held her entitled to the £100. Here was a definite 
proposal to anybody who would perform the conditions, 
and it was accepted by one of the persons to whom it 
was made. Other examples of this kind are : advertising 
a reward for services to be rendered (e), advertising 
unconditionally in a time-table that a train will start at 
a given time (/). 

Further, the proposal must be accepted absolutely, 
and on the same terms as offered. If there is an offer 
to go to London for £50, which is accepted subject to a 
call being made at Guildford on the way, here is no 
contract; but if the first party assent to this, here is an 
agreement not dependent upon the original offer, but 
on the acceptance of the counter-proposal ( g ). 

It is not always the party who makes tho first over-, 
ture who is the proposer. For instance, a tradesman 
advertises that he has a cheap lot of goods for sale; 
he is not the proposer making an offer for a contract of 

(d) [18931 1 Q. B. 250. 

(e) Williams v. Canmrdine (1833), 4 B. & Ad. 821; Warlow v. 
Harrison (1858), 1 E. Sc E. 205. 

» (/) Denton v. Great Northern Hail Co. (1855), 5 E. & B. 880; Le 
Blanche v. Great Northern Bail. Co. (1860), 1 C. P. D. 286. 

(j) Hyde y. Wrench (1840), 3 Bear. 334. 
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sale, lie is but hold in" himself nut as ready to consider 
offers made to him. So when a company issues its 
prospectus, and asks for applications for shares, it is 
very seldom that the company so words the prospectus 
as to mako it a proposal to the public - it is usually but 
an advertisement that the company is ready to consider 
oftors ; the application for shares is then the proposal; 
the allotment is the acceptance. The question is 
almost entirely ono of fact, and must depend for its 
solution on the circumstances of each case (A). 

An agreement will he binding when the proposal has 
been definitely accepted, even though the parties 
contemplate that, the contract shall lie afterwards drawn 
up in a formal shape (?). If there, is a simple accept¬ 
ance of an offer, accompanied by a statement, that the 
acceptor desires that the offer should lie put into some 
more formal shape, the mere reference to such a desiro 
will not make the agreement already arrived at mien- 
forceable; but if the agreement is made subject to 
conditions specified, then until those conditions are 
accepted there is no contract (k). It the contract is 
contained in correspondence, the whole of the letters 
must be looked at to see if the parties have got beyond 
mere negotiation and have concluded an agreement (/). 

An unaccepted proposal will not affect the rights of 
j the parties, nor will a mere mental acceptance, un- 
• communicated to the proposer (in); but the proposei 

(k) See And contract (Jrrai Northern Jiail. Co. v. William (1874), 
U ft. 9 0. P. 16, and Carlill v. Carbolic tfmokr Hall Co., (.1893] 
IQ.B.256. 

(») Bolton Partners v. lambcrt (1889), 41 (_'b. L). 290. 

( k ) Crowley v. Maycock (1874), 18 Ku. 181. 

(l) Bussey v. BomePayne (1879), 4 App. Cas. 811. 

{») Brogden v. Metropolitan Rail. Co. (1877), 2 App. Cas. (>6tt, it 
pp. 691, 692. 
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may waive notification by specifying a particular act 
which ho will agree to take as notice of acdeptance— 
e.g., if the person making the oiler expressly or im¬ 
pliedly intimates in Ids offer that it will suffice to 
act on the offer, so acting will be a sufficient ac¬ 
ceptance (a). 

An acceptance may be tacit if of such nature that it 
can be communicated to the proposer; an illustration 
of this is tiro caso of a person who buys a ticket from a 
railway company containing words that the passenger 
agrees to take it subject to conditions on the back or in 
the time-table books of the company. If the jury is 
satisfied that the passenger had r easonable notice of the 
conditions, the acceptance of the ticket will be deemed 
to be a tacit acceptance of the conditions as part of the 
contract (o). lint in commercial transactions if a 
document is handed by ono party to anotlror and 
accepted by the latter as the contractual document, 
there is no obligation to call the attention of the recipient 
to its conditions, and he will be bound by them unless 
the conditions are so printed or are in such a position in 
the document as to mislead a reasonably careful business 
man (p). 

A proposal, if the mode of acceptance is specified, is 
not properly accepted, unless it is accepted in the pre¬ 
scribed manner—c.#., if the offerer say you must reply 
'by wire in twenty-four hours, he cannot be bound by 
any acceptance not conforming to this direction. 

A proposal may bo withdrawn at any time before 

(») Carlill v. Carbolic S,noU Hall Co., [1983] 1 Q. B., atp. 270. 

(o) Parker v. South Eastern Pail. Co. (1877), 2 C. P. D. 416; 
Henderson v. Stevenson (1875), L. R. 2 11. L. Sc. 470; Richardson v. 
Howntree, [1894] A. C. 217 ; flood v. Anchor Line, [1918] A. C. 837. 

(p) Poe v. R. ^4. Saylor, Lid., [1917] l K. B. 712. 
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a^eptanc'e; thus, a bid at an auction is not binding 
till accepted by the fall of the hammer (<?); but for 
such withdrawal to be effectual the revocation must bo 
communicated to the other party (r). If, when the 
offer is made, the proposer says that be will keep tho 
offer open for a certain time, lie may nevertheless revoke 
his proposal before the expiration of tho time, if he has 
received no consideration for the promise to keep his 
offer open («), and if he communicates his revocation 
before the other party accepts (<). When the proposal 
is made by post, and whenever the circumstances are 
such that, according to the ordinary ways of mankind, 
the post might be used as a means of communicating 
the acceptance of an offer, the acceptance is complete as 
soon as it is posted, and neither acceptance nor proposal 
can be revoked after that time (u). A revocation cannot 
take place after the acceptance has boon duly posted (u), 
although it may not have arrived (u), or may Rover 
arrive (y) ; and to be of any avail the revocation of a 
proposal must roach the acceptor before be posts or 
telegraphs his acceptance (r). The acceptor, by posting 
the letter, has put it out of his control, and done an 
extraneous act which clenches the matter, and showB 
beyond all doubt that each side is bound (z). la this 

(q'l Payne, v. Care (1789), 3 T. II. 14S. 

(r) Byrne v. Van TicnKoven (1880), 5 0. I*. D. 344; Stevenson r. 
McLean (1880), 5 Q. B. D. 340. I 

(») Boutlcige v. Grant (1828), 4 Bing. 053; Dickenson v. Dodds 
(1676), 2 Ch. 1). 403. 

(1) Byrne v. Van 'limhoven, supra. 

(tt) Henlhorn v. Fraser, (1802] 2 Ch. 27. 

it) Dunlop v. Higgins (1806), 1 H. L. Cas. 381; Harris' CoA 
(1872), L. K. 7 Ch. 587 ; Byrne v. Van Tienhoven, supra ; Stevenson's* 
McLean, supra. 

iy) Household Fire Insurance Go. v. Grant (1879), 4 Kx. D. 216. 

(*) Isml Blackiivks in Brogien v. Metropolitan Bail Co. (I87T), 

2 App. Cm, 866, 891. 
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connection the cases of Adams v. Lindsell (a) and 
Byrne v. Van Tienhoven (6) are in point'. In the 
former, A. wrote, on September 2nd offering to sell 
wool at a price, and asking for an answer in course of 
post; the letter being misdirected, reached only on the 
7th ; the answer, an acceptance, was sent at once, and 
came on the 9th. but the wool had been sold on the 
8th. It was held that the buyers could recover for 
non-delivery of the wool. In Byrne v. Van Tienhoven, 
defendants offered goods for sale to the plaintiffs on 
Ootober 1st ; on the 11th the letter arrived, and was 
acceptod bv wire at once. On the 8th, the defendants 
had written withdrawing the offer, and this was received 
on the 20th. The withdrawal was held to be too late. 
Lindlky, J., said : “ It has been urged that a state 
of mind not notified cannot bo regarded in dealings 
between man and man, and that an uncommuuicated 
revocation is, for all practical purposes, and in point of 
law, no revocation at all.” This view the learned judge 
adopted. 

The proposal may lapse otherwise than by revocation 
— e.g., by lapse of a specified time, by lapse of a 
reasonable time (c), or by death of the proposer or 
acceptor before acceptance. 

(ii) Consideration. 

This has been defined as “ some right, interest, profit, 
or benefit accruing to the one party, or some forbear- 
anco, detriment, loss, or responsibility given, suffered, 

(Jr undertaken by the other ” (d). It is divisible into 

»■ 

(o) (1818), 1 11. k Aid. 081. 

(6) Supra , p. 16. 

\c) Ramsgate Hotel Co. v. Alontefiore (1808), L. Ii. 1 Ex. 109. 

(d) Currie, v. Mi«a (1876), L. R. 10 Ex., at p. 102. 
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exctuted, <?r executory, and past or present. Exccutod 
consideration exists in (e.ij.) tlie following case: when 
A. agrees to sell a horse to B., and immediately takes 
the money and gives the horse; but B.’s consideration 
is executory if he is to pay the money at a future time. 
In either case there is a present consideration. A past 
consideration exists when a promise is made to pay for 
services already gratuitously rendered, in respect, of 
which no legal liability was incurred bv the party 
benefited. Such a promise, although it may be based 
upon a moral obligation, is not binding. Sir William 
Anson lays down the following general rides as to 
considerat ion : 

1. It is necessary to the validity of every contract not 

under seal. 

2. It need not he adequate lo the. promise, hut must 

be of some value in the eye of the, law. 

3. It must he legal. 

4. It must not be past (e). 

1. That there must be. some consideration to support 
even a written contract, unless the contract be under seal 
or of record, is a principle of our law, for Ex nudo pack> 
non oritur actio. This was clearly expressed in the case 
of Rann v. Hughes (f). It might seem at first- glance 
that bills of exchange and similar instruments arc 
exceptions, but such is not the case ; by the custom of 
merchants, these import consideration -i.c., considera¬ 
tion is presumed, but, as between immediate parties, 
this presumption may be rebutted. 

2, Once consideration is proved, adequacy is not 
important : the contract may be in consideration of £10 
or £100, or of 10s. The contract may he enforced, if 

(c) Law of Contracts M4th ed.», p. 9H. (/) (1778),? T. H, .'150. 
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the promise is “ either for the benefit of the (lefemlant, 
or to tlie trouble or prejudice of the plaintiff ” ( g ). 
“ The adequacy of the consideration is for the parties to 
consider at the time of malting the agreement, not for 
the court when it is sought to be enforced " (It). But 
the consideration must exist, and be real. A mere 
pretence of it will not sufliee. Thus work done, how¬ 
ever little, would sutlieo as consideration for a sum of 
money, however great; but gratitude would not support 
a promise, any more than would blood relationship. 

Thus, the following are sufficient to support a con¬ 
tract : Payment of money, compromise of an action, 
giving up a claim which has been honestly made, though 
in fact the claim is one which could not have been 
enforcod £t). Inconvenience sustained at the request 
of one party may bo good consideration— ■e.g., the 
constant sniffing at a smoke ball (Ic). A forbearance to 
sue on request will be good consideration, though there 
be no binding contract not to sue (l). 

The following are examples of agreements which are 
bad not on the ground of inadequacy, but of non-exist¬ 
ence of consideration: A promise founded on moral 
obligation alone (m); a promise to do what the promisee 
can legally demand already ; but if a third party asks a 
contractor to carry out his contract, this may be good 
onsideration as between the contractor and the third 
larty. Thus, in Shadwell v. Shadwell (n), an uncle 

(g) Cora. Dig. Action on the Cose in Assumpsit, B. 1. 

(A) Blackbukn, J., in Motion v. Madden ( 187 i), L. K. 9 Q. B., at 
>,57. 

(!) Miles v. Xtw Zealand Alford Estate Co. (1886), 32 Ch. D. 266. 

Ik) CarliU v. Carbolic Smoke Mall Co., [1893] 1 Q. B. 256. 

, (l) Create v. Hunter (1887), 19 Q. B. D. 341. 

in) Easlnvorl v. Kenyon (1840), II A. & E. 446. 

(») (I860), 9 C. B. (».a.) 159. 
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offered anVumiify to his nephew if he would carry out 
a previously arranged engagement with A. 11., and 
fulfilment*)! the latter was held enough to support the 
uncle's*promise. Payment of a smaller amount cannot 
alone be consideration for discharge from an agreement 
to pay a larger amount (o). In Foitkes v. Beer (p), a 
debtor agreed to pay a judgment debt by a part pay¬ 
ment down, the remainder by instalments, the creditor 
meanwhile agreeing not to proceed with his legal 
remedies. The House of Lords held that the debtor 
gave no consideration, as be could have, been made to 
do what ho did independently of his later promise ; 
though had a bill of exchange been given, this would 
have probably amounted to good consideration (q ); 
and clearly if the smaller sum had been, by agreement, 
paid hefoie the full payment became due. In view of 
this it may be difficult at first sight to find the con¬ 
sideration for a composition with creditors, but it 
exists in the mutual surrender by the ci editors of thoir 
individual claims, and not in the payment of a smaller 
sum for a greater (r). 

The rule in equity as to adequacy of consideration is 
the same as at law, hut equity is always on the look-out 
to defeat fraud, undue influence, etc., and in many 
cases inadequacy of consideration is very material to a 
proper decision. 

3. The legality of the consideration will be dealt with 
below under the general head of Contracts which the 
Law will not enforce. 

(t>) Curtibcr v. (1721), 1 Sni. L. (\ (I2lh mJ.) 370. 

(p) (1884), 9 App. Cas. 605. 

(?) Sibree v. Tripp (1846), 15 M. & B. 23 ; Bubkr v. Bridge* 
(1888), 37 Ch. D. 406. 

(r) Good v. Chcewnan, 2 B. & Ad. 328. 
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4. The consideration must not be past. * “ A m^re 
voluntary courtesy ” is not sufficient to support a sub¬ 
sequent promise (s). Thus, the mere existence of an 
antecedent debt is not sufficient valuable consideration 
for a security given by the debtor (/). But if there is 
an express or implied agreement to give time for pay¬ 
ment, or if the creditor in fact forbears to sue on the 
faith of the security, even for some indefinite time, such 
giving of time or forbearance will constitute sufficient 
consideration. Securities so given will therefore seldom 
be impeachable for want of consideration in cases where 
the fact of their execution has been communicated to the 
creditor, and he has not immediately sued the debtor ( u). 

The following appear to be exceptions to the general 
rulo: (i) t it is said that a past consideration will be 
enough, if it has been given at the request of the person 
making the subsequent promise— cjj., if A. requests B. 
to do certain work for him, and some time afterwards 
says, “ You shall havo £10 for that,” the consideration, 
though past., is good (x) ; (ii) where a party originally 
roceived benefit from the consideration, but some law 
(e.g., Statute of Limitations) prevents the giver of the 
consideration from enforcing his rights, a promise by 
tho party who received the consideration to perform his 
contract will bo considered good (//). 

(s) See notes to himplcigh v. Bui it hum I (1015), 1 >Sm. L. C. 
(12th ed.) l. r >«). 

(1) The law is otherwise with respect to bills of oxohango. See 
post, p. 324. 

(u) Wigan v. English and Scottish Assurance Association, [1909] 

Ch. 291. 

(a?) PoBaibly this is no oxeeptiou to the general rule ; a promise to 
*y may bo implied, and the £10 may be ovidence of what would be 
the proper sum (Slcmrt v. Casey, [1892] 1 Ch. 115.) 

• (y) Flight v. Reed (1836), l H. & 0. 703. Formerly under this 
rule an Infant, on coming of ago, might give a valid promise to pay 
his old debt*. But now see the Infants’ Relief Act, 1874, post, p. 32. 
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Contracts which the Law will not Enforce. 

Some agreements are unenforceable ; some are merely 
voidable or subject to repudiation at the option of one 
of the parties. Such are contracts obtained by fraud, 
which may in certain cases be set aside by the party 
defrauded (z). Other contracts are absolutely void, 
i.e., they are altogether destitute of any legal effect. 
The latter class includes illei/al contracts or such as 
having all the proper characteristics of a contract, the 
court will not enforce, either because they offend 
against public policy, or because, some statute forbids 
their enforcement. It is important to bear in mind 
that void contracts are not necessarily illegal, and that 
illegal contracts are not necessarily criminal. When 
the contract is ille/jal the court will of its otfn motion 
refuse to enforce it, even though the illegality has not 
been pleaded by the defendant («). 

The presumption is in favour of validity, and every 
contract is considered valid unless it falls within some 
of the classes mentioned below : if there is any serious 
doubt, the court inclines rather towards supporting 
than towards upsetting an agreement. This is especially 
the case as regards contracts which are attacked as 
being contrary to public policy—the., such as it is 
deemed impolitic to recognise. At one time the 
tendency was to avoid many agreements on this ground, 
but the modem tendency is the reverse. The limits of 
’the doctrine of public policy have now been settled by 
the House of Lords in the case of Janson v. VriefonteiiP 
Consolidated Mines, Limited (b). A judge is not at* 

(*) See pout, p. 100. 

(а) Scott v. Hr men, [ 1802] 2 Q. K. 724. 

(б) [1002] A. C 484. 



32 General View of the Law of Contracts. 

liberty to declare a contract to be contrary' to public 
policy merely because in his view it is inexpedient. 
The class ot prohibited contracts must be treated as 
defined and ascertained, and no court can invent! a new 
head of public policy. “ It is always an unsafe and 
treacherous ground of local decision ” (c). In Printing 
and Numerical Co. v. Sampson (d), .1 essf.i., M.R., said, 
“ You have this paramount policy to consider—that 
you are not lightly to interfere with the freedom of 
contract.” 

The common law rule is, Ex turpi causa non oritur 
actio. A contract for an object in itself innocent may 
be void if an illegal or immoral purpose is intended. 
Thus in Caiman v. Bryce (e), plaintiff lent defendant 
money to pay for losses on illegal stock transactions, 
and Abbott, C.J., said, " It is impossible to say that 
the making such payment is not an unlawful act; and 
if i|j be unlawful in one man to pay, how can it be 
lawful for another to furnish him with the means of 
payment ? ” So where a brougham was supplied to 
a prostitute, and the ovidonce showed that the payment 
to be made was not to depend upon amounts earned, 
yet that the lender knew of the immoral object with 
which the carriage was hired, the court declared the 
contract illegal (f). Amongst contracts recognised by 
the common law to be illegal aro: agreements of 
an immoral nature \e.y., a promise of marriage made 
by a person who is alroady married to the knowledge 
of the promisee cannot in general be enforced after the 

(c) Per Lord Dayev, it,id., at p. 500. 

(it) (1875). 19 Eq. 402. 

(e) (1819), 3 B. & Aid. 179. 

(/) Prime V. Hrooh (I860), L. R. 1 El. 218. 
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death of the spouse (g)], agreements to commit a crime 
or a civil \Aong ; contracts for the salo of public offices ; 
contracts Vhoreby a person undertakes for reward to 
use hi# position and influence to obtain a benefit from 
the Government (li ); trading with an enemy (»); 
contracts impeding justice fry/., taking money to stifle 
a prosecution (k). | and contracts in fraud of the Revenue. 
Marriago brokago contracts are illegal, whether the 
object is to bring about a marriage with a particular 
person, or to introduce a number of persons with a view 
to marriage with one. of them (i). An agreement with 
newspaper propiietors to suppress comment is illegal, if 
it is not consistent with the proper conduct of the 
newspaper in the public interest (in). Certain contracts 
in restraint of trade and contracts involving maintenance 
or champerty are also unlawful. 

Conlmcla in Restraint of Trade. -A contract in 
restraint of trade is one which restricts a person from 
froely exercising his trado or profession. Where the 
restraint is not general, it may bn limited in one or 
more ways, as by prohibiting tho exerciso of a trado for 
a definite time, or within a certain radius, or with 
particular persons. Thus, a coveuaut not to exercise 
the trado of a baker within the parish of St. Andrew’s, 
Holborn, for five years, is limited as to space and 
time. 

A contract in general restraint is one which prohibits 
the exercise of a trade throughout tho kingdom, and 

(g) Wilson v. Camhy, [1908] 1 K. B. 729. 

(A) Montefiore v. Motor Components Co., [1918] 2 K. B. 241. 

(•) PoUs y. Bell (1800), 8 T. R. 548. 

(fc) Williams y. Bayley (1800), L. R. 1 II. L. 200. 

( l ) Hermann v. Charlesworth, [1906] 2 K. B. 1211. 

(») Neville v. Dominion of Canada Nev>* Co.. [1915] 3 K. B. 656. 
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suoh a contract was formerly regarded as ipanfacto void. 
This distinction cannot now be considered as'universally 
applicable, but the law will not permit any one'to restrain 
a person from doing what his own interest and the public 
welfare require that he should do (n). However, the 
changed conditions of modern commerce have involved 
corresponding changes in the views of judges as to what 
is, and what is not, contrary to the public interest, and 
accordingly in a very special case a restraint unlimited 
in area or unrestricted as to time will be upheld (o). 
The true test is whether, in view of all the facts, the 
restraint imposed is reasonable and necessary for the 
protection of the party intended to bo benefited, and 
then, if not otherwise injurious to the public interest, it 
will bo valid (o). The nature of the contract must be 
regarded," for a much wider restraint will generally be 
justified to protect the goodwill of a business for which 
,a fqll consideration has been paid, or to guard against 
the divulging of trade secrets, than would be lawful in 
the ordinary case of master and servant (o). Questions 
of restraint of trade usually arise in connection with 
contracts between master and sorvaut or the vendor and 
purchaser of a business, but any other kind of contract 
may offend against this head of public policy. Thus, an 
igreement between manufacturers to control the market 
;n a particular commodity, by restricting output, 
routing sales and fixing prices may be illegal if it is 
inreasonable as between the parties or injurious to the 
public, but such a contract to regulate supply and keep 

(*) B*st, C.J., in Homer v. Ashford (1826), 3 Bing. 326. 

(o) Nordenfelt v. Maxim Nor den fell Co., [1894] A. C. 636 ; Mason 
r. Provident Clothing and Supply Co. t ^1913] A. C. 724; Herbert 
Morris, Ltd. v. Saxelby, [1916] A. C. 688. It is for the judge, and 
hot the jury, to decide as to the reasonableness of the contract. 
Oovoden and Pook, Ltd. v. Pook , [1904] l K. B. 46. 
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up .prices Is not necessarily injurious to the public, 
because an ill-regulated supply and unremunerative 
prices may bo more disadvantageous (p). Even the 
person *for whose benefit a restraint is imposed may 
object that it renders a contract illegal ( q). 

All contracts in restraint of trado, even though 
under seal, require consideration to support them (r). 
The terms of these agreements are divisible, and, if 
readily separable and not part of the main purport and 
substnnce of the clause, those which may be carried 
out are not deprived of cflect by those which • are 
illegal (»). 

A contract in restraint of trade is part of the good¬ 
will of a business, and for this reason is treated as 
assignable in the absence of any special provision to the 
contrary ; it accordingly passes with the goodwill so as to 
enable the purchaser to enforce the contract in his own 
name (/). If a contract of service is repudiated on the 
part of the master bv the wrongful dismissal of the 
servant, the latter is no longer hound by a clause 
restrictive of his right to trade («). 

Contracts involving Maintenance or Champerty. — 
Maintenance “ is when one officiously intermeddles in a 

(p) North Western Sait Co. v. Electrolytic Albtli Co., [1914] 
A. C. 460, 7 >er Lord Haldane ; Emits and Co. v Hrathcoie, £1918] 

1 K. B. 418, C. A. 

(q) Evans and Co. v. Heathcotc, supra. 

(r) vSoe Mitchd v. Reynolds (1711), 1 8 m. L. (12th ed.) at p. 401. 
(«) Price v. Green (1847), 10 M. k W. 340; linker v. Hedgecock 

(1888), 39 Ch. D. 520 ; Mason v. Provident Clothing Co., £1913] 
A. (X, at p. 745, per Lord Moulton ; GotdsoU v. Goldman , [1915] 

1 Ch. 292, 0. A. 

(!) Jacoby v. Whitmore (1883), 49 L. T. 335. 

(u) General Billposting Co. v. Atkinson. [1908] I Ch. 537; [1900] 
A. C. 118. The compulsory winding-up of a company is equivalent to. 
* wrongful dismissal (Measures Bros., Limited v. Measures, [1910] 

2 Ch; 248). 
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Suit depending in any court, which no way belongs to 
him, by maintaining or assisting cither party with 
money or otherwise, to prosecute or defend it. Cham¬ 
perty is ... a bargain by some person, with a 
plaintiff or defendant, to divide the land or other 
matter sued for botween them, if they prevail at law; 
whereupon that person, who is called the champertee, 
agrees to carry on the party’s suit at his own 
expense ” (*). Taking a transfer of an interest in 
litigation as socurity is not champerty. Moreover, 
maintenance is lawful where the persons maintaining 
have a legal (not a mero sentimental) interest in the 
subject-mattor of the notion (?/). And a supply of 
funds fairly and openly, and with an intention partly 
charitably, is not necessarily against the policy of the 
law (z); nor is a contract of indemnity given by a 
trador, acting in the legitimate defence of his com¬ 
mercial interests ; although under the contract it may 
become necessary to provide funds for the dofenco of 
actions (a). 

He who wrongfully maintains another in litigation 
is liable to an action for damages at tho suit of the 
person injured, if special damage has boon occasioned to 
the latter by tho maintenance (6). 

(ar) Chitty, Contracts {15th ed.) p. GG3 ; and see Termea do la Ley, 
Co. Litt. 3(18 b; liradlmgh v. Newdcgalc (1S83), 11 Q. B. D. 1. 

(y) Seo Andarson v. Radchffe (1858), 28 L. J. Q. B. 32; (1800), 
29 L. J. Q. B. 128 ; Ram Coomar Vondoo v. Chunder Canlo Mookerjee 
(1877), 2 App. Gas. 18H, 210; Guy v. OhirchiU (1889), 40 Ch. D. 
(81. 

(») Sum) v. Brisco (1886), 17 Q. B. D. 504 ; Alabaster v. Harness, 
[1895] 1 Q. B. 339. 

(a) British Cash and Parcel Conveyors v. Lamson Store Service Co., 
[1908] 1 K. B. 1006. 

(b) Neville v. London “ Express ” Newspaper, Ltd., [1919] A. C. 
368. 
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Statutory Provisions, 

Contracts forbidden by statutes cannot be enforced, 
whether they are forbidden expressly or impliedly. A 
question frequently arises whether a given act is for¬ 
bidden by a statute or not. One rule has been laid 
down thus : if Parliament affixes a penalty to the com¬ 
mission of a given act, it does not forbid that act if the 
penalty is indicted merely for revenue purposes— e.g., 
penalty for not. taking out a licence to sell tobacco (c); 
but if the act is forbidden for the protection of the public, 
the contract is illegal (</). 

The following are cases of contracts made void by 
statute : 

(a) Gaming and Wagering Contractu.- -liy the Gaming 
Act, 1840, s. 18, “ all contracts or agreements, whether 
by parole or in writing, by way of gaming or wagering, 
shall be null and void ; and no suit shall bo brought or 
maintained in any court of law or equity for recovering 
any sum of money or valuable thing alleged to be won 
upon any wager, or which shall have been deposited in 
the hands of any person to abide the event on which any 
wager shall have been made.” Securities deposited with 
a stockbroker to secure payment of “ differences ” in 
favour of the broker are not within these words, and may 
be recovered from the stockbroker (e); but not money so 
deposited if it has been appropriated to losses, because 

(c) Johnson v. Hudson (1809), 11 East, 180. 

( d) For a further teat, geo Cojtc v. Rowland& (1830), 2 M. A W. 140? 
in which Parke, B., said that if the statute is intended to forbid th<^ 
act, the question of revenue purpose or non-revenuo purpose could not"* 
affect the matter. See also Victorian Daylesford Syndicate v. Doit , 
[1906] 2 Ch. 624 ; Whiteman v. SadUr, [1910] A. G\, at pp. 626, 633 
et$eq. 

(«) Universal Stock Exchange x. Strachan, [1896] A. f *. 166. 
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that is equivalent to a voluntary payment w*ith know¬ 
ledge of the facts (/). Money deposited with a stake¬ 
holder to abide the event of a wager may be recovered 
if its return is demanded before it has been paid over to 
the winner ( g). 

“ The essence of gaming and wagering is that one party 
is to win and the other to lose upon a future event, which 
at the time of the contract is of an uncertain nature— 
that is to say, if the event turns out one way A. will lose, 
but if it turns out the othor way ho will win ” (h). To 
mercantile men, the importance of the statute lies in 
the effect it may have on Stock Exchange transactions, 
which are specially dealt with in the chapter on that 
subject (i). 

Gaming and wagering contracts are void but not 
illegal (k) ; no offence is committed in making a wager, 
but the courts will not enforce the contract. Thus it 
will Jre entirely at the option of the promisor whether 
or not he pay the debt; he may do so if he likes ; if he 
does, the money cannot be recovered. It would follow 
from this, that if an agent be employed to make the bet, 
the principal cannot set up the statute as a defence to an 
action by the agent for money paid in respect of a loss; 
the agent could sue on the implied contract to indemnify 
him in regard to moneys properly expended for bis 
principal, as there is no violation of the law in paying 
bets at the request of the principal (1); and until the 

(/) Slrachan v. Universal Stock Exchange, [1895] 2 Q. B. (J97. 
c {g) Ilampden v. Walsh (1876), 1 Q. B. I). 189. 

(A) Thacker v. Hardy (1879), 4 Q. B. 1)., at p. 695, per Cotton, L.J. ; 
4ind see Richards v. Starck, [1911] 1 K. B. 296. 

(t) See post, pp. 529, 630. 

(k) See Saxby v. FuUon, [1909] 2 K. B., at p. 227 : per Buckluy, 

vj. 

(/) Read y. Anderson (1884), 13 Q. B. D. 779. 



Contracts which the Law will not Enforce. 29 

Gaming Act, 1892, such was the law; but now by that 
Act it is provided that “ any promise, express or implied, 
to pay any person any sum of money paid by him under 
or in respect of any contract or agreement rendered null 
and void by the [Gaming Act, 1845], or to pay any sum 
of money by way of commission, fee, reward, or otherwise 
in respect of any such contract, or of any service in rela¬ 
tion thereto or in connection therewith, shall be null and 
void, and no action shall be brought or maintained to 
recover any such sum of money.” But this statute does 
not enable a person who has received money for bets made 
by him on behalf of another to retain it (m). 

Negotiable securities given in payment of bets on 
games and horse races, or for the repayment of money 
knowingly lent for gaming, arc deemed to havo been 
given on an illegal consideration; as between immediate 
parties they are unenforceable, but holders in due course 
may sue upon them ; the giver of the instrument being 
then entitled to indemnity from the payee (n). Although 
money lent for the purpose of gambling in a foreign 
country, where the game in question is not illegal, e.g., 
to play roulette at Monte Carlo, may be recovered by 
action in England (o) ; if a negotiable instrument 
payable in England be given for the amount advanced, 
the security (and probably the debt also) will be bad (p). 

(b) Sake and Trading Contracts on Sundays. —The 
Sunday Observance Act, 1077, forbids trading in course 
of the contractor’s ordinary calling, and contracts made 

(m) Dt 1Hallo* v. Benjamin (1894), 63 L. J, Q. H. 248. 
x (») See tho Gaming Act, 1710, as amended by the Gaming Act, 
1836; Golding v. Bradlaw, [1919] 2 K. B. 238. 

(o) Stu&u v. Fulton, [1909] 2 K. B. 208. 

(j>) Aloiuit v. Owen, [1907] l K. B. 746. 
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on Sundays in the course of such trade arc, with certain 
exceptions, unenforceable. A bill of exchange, pro¬ 
missory note or cheque dated on Sunday is good (q). 

(c) Leetnan’s Act (30 & 31 Viet. c. 29) renders void 
the sale of shares in a joint stock banking company, 
unlesB the contract sots forth in writing the numbers of 
the sharos as stated in the register of the company. 

(d) Contracts contravening the Money-lenders Act, 
1900.--Seo post, pp. 71. 72. 

(e) Registration of Business Names Art, 1910.—Any 
person who fails to comply with the requirements of this 
Act in relation to a business carried on by him cannot 
enforce by action auy business contract made or entered 
into by or on his behalf at any time while he is in 
default (r). But the title to property of which the 
defaulter has obtained complete possession is not 
affected (s). 

Effect of Illegality.—As a rule, illegality avoids the 
whole contract; but if there be an independent stipu¬ 
lation, the exercise of which would not affect the agree¬ 
ment as a whole, the illegality of this stipulation will 
not avoid the whole contract. “ The general rule is, 
that whero you cannot sever the illegal from the legal 
part, the contract is altogether void; but, where you 
can sever them, whether the illegality be created by 

a) Bills of Exchange Act, 1882, s. 13. 

(r) Seotion 8. The Court has power for sufficient cause to grant 
&Uel against the disability imposed by the section. 

($) Daniel v. Rogers, [1918J 2 K. B. 228, C.A. 
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statute or iy the common law, you may reject the bad 
part and retain the good ’’((). 

Can imTnev paid under an illegal contract be re¬ 
covered This will depend upon whether the contract 
has been executed or is still executory. In Taylor v. 
Bowers («), Mellisii, L.J., said : " 11 money is paid, 
or goods delivered, for an illegal purpose, the person 
who had so paid the money or delivered the goods may 
recover them back before the illegal purpose is carried 
out; but if he waits till the illegal purpose is carried 
out, or if he seeks to enforce the illegal transaction, in 
neither case can he maintain the action." It has been 
decided that he cannot recover if the illegal contract 
has been carried out even partly (x). But the courts 
take a special view of marriage hrokage contracts and 
will order repayment of money, even when Something 
has been done in part performance of the contract, or 
even when the marriage has taken place (y). 


Capacity to Contract. 


livery person is presumed to have capacity to contract, 
but there are certain persons whose status, ago, or con¬ 
dition renders them wholly or partly incapable of 
binding thomselves by a contract — e.y., infants. In¬ 
capacity must be proved by the party claiming the 
benefit of it, and until proved the ordinary presumption 
remains. The incapacity may be such as to make the 
attempted contract null and void, or it may be such as 


d) ttr. Justice W/llks, in Fiektriny v. llfracotitbe Hail. Cot 
(1868), L. R. 3 0. V. 235, at p. 250; cited by ( nrn'V, J., m Baker v., 
Bedgecock ( 1888), 30 (Jli. JJ. 520, 522. 

<*) (1876), 1 Q. ]!. X). 201. 

(*) Kearley v. Thompson (1800), 24 Q. 1). D, 742. 

(*) Hermann v. Charlesuwth, [1005] 2 K. B. 123. 
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to render it voidable; in the latter case the contract 
remains valid until the option to render it invalid is 
exercised by the person entitled to avoid it. 

Contracts with Infants. 

A person under twenty-one years of age is an infant, 
and as the law does not recognise fractions of a day, a 
person attains his majority at the first instant of tho 
day preceding his twenty-first birthday. Some con¬ 
tracts cannot be validly mado by an infant. By s. 1 of 
the Infants’ Belief Act, 1871, “ all contracts, whether 
by specialty or by simple contract, henceforth entered 
into by infants for the repayment of money lent or to be 
lent, or for goods supplied or to be supplied (other than 
contract^ for necessaries), and all accounts stated with 
infants, shall bo absolutely void : Provided always, that 
this enactment shall not invalidate any contract into 
which an infant may, by any existing or future statute, 
or by tho rules of common law or equity, enter, except 
such as now by law are voidable.” This section, it 
will be observed, applies only to contracts relating to 
the salo of goods, the loan of money, and accounts 
stated (r). If an infant enters into any of these contracts 
the contract is absolutely void for all purposes ; even a 
mortgage of land belonging to an infant to secure ad¬ 
vances which the infant has oxpended in building on the 
land will be set aside (a). 

An infant cannot be made liable in respect of a contract 
which is void under the Infants' Belief Act, 1874, in any 
form of action. Thus, if an infant induces a person to 
lend him money by fraudulently representing himself to 

(») Seo Duncan v. Dixon (1890), 44 Oh. i>. 211. 

(a) XoUijyham, etc. DuMing Society v. Thurctan , [1903 A. 0. e. 
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oe ot mu |go, he cannot be sued for money lent, or for 
money hacrand received by him for the use of the lender, 
or for danlages for fraud (b). 

Tho'Betting and Loans (Infants) Act, 1892, makes 
absolutely void an agreement by a person after he 
comes of age to pav any money which in whole or in 
part represents, or is agreed to be paid in respoct of, 
any loan which made to an infant is void ; and any 
instrument, negotiable or not, given in pursuance of 
such agreement is also absolutely void against all 
persons whomsoever. Such agreements are, however, 
only avoided in respect of money payable under them 
on account of such previous loan and will be valid to 
the extent of any new advance. 

At common law. an infant’s contracts were voidable, 
not void (c); that is to say, unless the infant repudiated 
them, they were valid and enforceable against him; he 
could always enforce them himself. The. general *ule 
aeems to have been that if the contract was to be sus¬ 
tained, the infant must expressly ratify it on reaching 
full age. But there are certain classes of contract which 
are deemed to he adopted unless the infant expressly 
repudiates them within a reasonable time (d) of reaching 
his majority; and the infant’s ignorance of his right to 
repudiate will not relieve him from the consequences of 
undue delay in exercising that right (e). What amounts 
to a reasonable time is in each case to be determined on 
the particular facts (/). This latter group of contrasts 

(l) Latie («.), Lid. v. ShtM, [1914] 3 K. B. 007. 

(c) This is the general opinion. See Pollock on Contracts (8th ed.), 
pp. £6 ei tea. 

(d) Re Blakely Ordnance. Co. (I860), L. R. 4 Ch. 31 ; and Kbbetl's 
Coot (1870), L. R. 6 Ch. 302. 

(e) Cornell v. Harrison, [1916} i Ch. 328. 

(/) J Sdwards v. Carter, [1893} A. C. 360, a marriage settlement cue, 



34 General View or the Law op Contracts. 


consists of those which are incident to interests in perma¬ 
nent property, and includes contracts of tenancy, 
partnership, contracts to take shares, and marriage 
settlements. An infant who remains in partnership 
after attaining his majority will be held liable as a partner 
for debts accruing aftor he comes of ago. “ If he wished,” 
says Best, J., in a similar case, “ to be understood as no 
longer continuing a partner, he ought to have notified 
it to the world ” (g). An infant may hold shares in a 
company, and if when he becomes of age he does not 
repudiate them, he will be deemed to have ratified the 
contract to purchase, and will be liable to be placed on 
the list of contributories (h). If he make a lease and 
accept rent after coming of ago (t), or if he continue 
to occupy under a lease (j), in either case he wilt be 
considered to have adopted the contract; though, had 
he wished to do so, he could have avoided the lease ( k). 

The common law has, in this relation, been somewhat 
altered by s. 2 of the Infants’ Belief Act, 1874. This 
section provides that “ no action shall be brought where¬ 
by to charge any person upon any promiso made after 
full ago to pay any debt contracted during infancy, or 
• upon any ratification made after full age of any promise 
or contract made during infancy, whether there shall or 
shall not be any new consideration for such promise 
ir ratification after full age.” This section is not limited 
lo the contracts mentioned in section 1 of the Act, e.g., 
naelfe ratification of a promise to marry is not binding (1); 

(g) Goode v. Harrison (1821), 5 B. & Aid. 169, 1110; and «ee prr 
Lord Hhrsohei.t.. in Lovell v. Baiuchamp, [1894] A. 0., at p. 611. 

(A) Be Blakely Ordnance. Co , supra, p. 33. 

O') Baylis v. Ihmir.y (181.1), 3 M. & S. 477, 481. 

(j) 1 Rolle Altr. 731. 

(It) Per Gibus, , in Holmes v. Blogy (1818), 8 Taunt. 608. 

(1) Coxkead v. iluUu (1868), 3 0, P. D. 439. 
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nor does t|e section affect such contracts as leases, 
partnerships, and agreements to take shares; to these 
the old law applies, and the infant, who desires to get out 
of liability on them must repudiate within a reasonable 
, time of attaining his majority. 

There arc two contracts of a nature similar to each 
' other, which arc allowed to be good even against an 
i infant; if taken as a whole, the agreement is not so 
j much to tho detriment of the infant as to render it un- 
: fair that he should be bound by it (m ); such are contracts 
of apprenticeship and service. Tho. court, if satisfied 
that the contract is reasonable and for the benefit, of the 
infant, will enforce its provisions even against him («), 
even if tho contract is executory (»); otherwise it will 
not (p). If an infant’s contract of service contains un¬ 
reasonable stipulations in restraint of trade and these are 
scvorablo, the void stipulat ions may ho rejected and the 
operative part of the contract, if otherwise unobjection¬ 
able, enforced {q). 

An apprentice cannot be sued on his covenant in the 
deed to (serve (r), but a covenant for the payment of a 
fair and reasonable premium may be enforced against 
him when he comes of age (s); and so may a reasonable 
restrictive covenant not to compete in business after the 
cessation of the apprenticeship (f). 

(si) Smith, J., in Flower v. Fotulon and Forth UV.'/cr,i Roil. Co., 
[1894] 2 Q. B„ at p. US. 

(a) Clemente v. IxnuUtn anil Forth UV-slrm Roil, Co., j 1894] 2 Q. B. 
482 | Green v. Thompson, [1800] 2 Q. B. 1. 

(o) Roberts v. Gray, [1013] 1 K. B. 520. 

(?) De Francesco v. Barmm (1890), 43 Ch. I). 1(15; 45 Oh. D 430; 
Corn v. Matthews, [1893] 1 Q. B. 310. 

(?) Bromley v. Smith, [1909] 2 K. B. 235. 

(r) Oylhert v, Fletcher (1030), Cro. Car. 179. 

(«) Waller v. Ecerard, [1891] 2 Q. B. 309. 

(<) OaM v , Thompson , [1911] 1 K. B. 304. 
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If an infant carries on business, he is n<st liable;, on 
contracts made by him in the course of trade (u). 

Necessaries.— An infant is bound by his contract for 
necessaries, if the price be reasonable (or), as though he 
were of fujj age. They include, says Coke (y), “ his 
necessary moat, drink, apparel, physic, and such other 
necessaries, and likewise for his good teaching or in¬ 
struction, whereby he may profit himself afterwards.” 
Where goods are supplied to an infant they must be 
suitable to his condition in life and to his actual require¬ 
ments at the-time of the sale and delivery (z) ; and it 
is for the plaintiff to prove that the infant was not 
sufficiently supplied with similar goods at the times 
in question (s). But he cannot be sued on a bill of 
exchange or promissory note, though it be given for 
neoessaries (a). And though an infant can enter into 
a eontract to pay for necossarios, he cannot be bound 
by a bond with a penalty, even though the consideration 
be necessaries supplied (6). 

The question whether a given thing is or is not a 
necessary is determined as follows : Evidence is given 
—which may include proof that the infant was already 
duly supplied with the thing in question (c)—and upon 
this the judge determines whether the things supplied 
can reasonably be termed necessaries; if he thinks the 
question open, he leaves the decision to the jury ; if he 

(а) Cowers v. NieU, [1912] 2 K. B. 419. 

(x) Sale of Goods Act, 1393, s. 2. 

(*) Co. Litt. 172 a. 

(<) Nash v. Inman, [1908] 1 K. B. I. 

(o) In re SoUylcoJf, [1891] 1 Q. B. 413. 

(б) Walter v. Everard, [1891] 2 Q. B. 309. 

(e) Barnet r. Toye (1884), 13 Q. B. 11 410; Johnstone v, Marti 
(1887), 19jp. B. D. 009; the Sale of Goods Act, 1893, a. 2. 
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has no doubt, he himself decides accordingly (Ryder v. 
Wombwellld)). The circumstances of that case were 
as follows: The defendant had £500 a year, and an 
expectancy on coming of age, and lived with relations. 
He bought some jewelled solitaires, a jewelled silver 
smelling bottle, an antique goblet, and a pair of coral 
ear-rings. The jury found that the solitaires and goblet 
were necessaries, but that the other articles were not. 
It was eventually hold by the court that the plaintiff 
should have been non-suited, and the following rules 
were laid down: (1) That the judge must determine 
whether the case is such as to cast on the vendor the 
onus of proving the articles to be necessaries within 
the exception, and whether there is sufficient evidence 
to satisfy that onus. (2) A thing is a necessary if it is 
requisite that an infant should have the article for the 
purpose of maintaining himself in his station. 

The following have been held to be necessaries : 

Livery for an officer’s servant (e); 

Horse, when doctor ordered riding exercise (/); 

Goods supplied to an infant’s wife for' HSr ' 
support ( g ). 

The following have been held not to he necessaries : 

Goods supplied for the purpose of trading (h); 

Cigars and tobacco (*); 

Refreshment to an undergraduate for entertain¬ 
ing (*). 

(d) (1888), L. K. 3 Ex. 90; and on appeal (1869), 4 Ex. 32. 

(a) Honda v. Slanty (1800), 8 T. R. 578. 
if) Bart y. Prater (1837), 1 Jur. 823. 

(ff) Turner v. Trtiby (1719), 1 Stra. 168. 

(A) Thornton v. Illingworth (1824), 2 B. & C. 824. 

!{Q Bryant r. Richardson (1866), 14 L. T. (n.b.) 24. It will 
•erved that thia in an ancient decision. 
k) Wharton v. Mackenzie (1870), 5 Q. B. 606. 
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Recovery of Money paid by Infant— \fhether. an 
infant can recover money paid under a contract entered 
into by him which he either avoids or which per se 
is void,'depends upon circumstances. In Valentini v. 
Carnli ( l ), the contract was partially within s. I of the 
Infants’ Belief Act, 1874, and to that extent void. The 
infant had hired a house, and had bought tho furniture 
in it; lie paid part of tho price for the furniture, and 
had occupied the house and used the furniture for 
sevoral months ; tho court held that tho infant was 
entitled to have the contract set aside; but, having 
used the furniture, he could not recover tho monoy 
already paid under the contract. In Uorpe v. Overton (m) 
the infant paid the defendant money in view of an 
intended, partnership, but tho partnership was never 
entered upon, hence the court ordered the defendant to 
return tho monoy. In Hamilton v. Vaughan-Sherrin 
Eltctrml Engineering Co. (»), an infant shareholder was 
allowed to recover moneys paid on application for the 
shares and allotment, but no dividend had ever been 
paid, nor had the shareholder attended or voted at any 
meeting. Stirling, J., said that in determining whether 
an infant can recover money paid under a repudiated 
contract, the test is to seo if the infant derived any 
real advantage from the contract; if he did, the money 
cannot be recovered. This accords with the authorities 
— e.g., Holmes v. Blogg (o), wherein it was proved that 
an infant had occupied premises under a lease whioh he 
. afterwards repudiated. In consequence of such occupa¬ 
tion tho court refused to order the lessor to refund a 
premium already paid by the infant. 

’ (!) (1890), 24 Q. B. D. 100. (») [1894] 3 Oh. 6S9. 

(m) (181)3), 10 Bing. 253. (o) (1818), 8 Taunt. 508. 



lONTRAOTS WITH MARRIED WOMEN. 


35 


Bankruptcy of Infant. —It has never been aettloc 
whether an infant can be matin a bankrupt; if he can 
the liability in respect of which the petition is filoc 
must liave been incurred for a necessary, or the dob! 
must be duo under a judgment for an unliquidatec 
demand arising otherwise than on contract (p). Thi 
Court of Bankruptcy may inquire into the validity o: 
an alleged debt, and consider the plea of infanc) 
although judgment has been obtained (q). 

Contracts with Married Women. 

I. Contracts before Marriage. —At common law the 
wife was liable to be sued on contracts entored into 
before marriage, but so also, during the coverture, was 
the husband (r). The liability of the husbdhd is now 
limited to the extent of any estate or property which he 
may acquire in right of his wife, and a creditor, seeking 
also to make the husband liable, may sue husband 
and wife jointly upon such contracts («)• The liability 
of the wife for her ante-nuptial debts is a personal 
one (t). 

II. Contracts during Marriage.— At common law a 
married woman had no power or capacity to contract, 
so as to sue or be sued, either with or without her 
husband, on contracts made by her during coverture (u), 

(p) Ex parte Jones (1881), 18 (Jb. I). 100; Williams’ Bankruptcy 
(lltli ©d.), p. 35. 

(?) Ex parte Kibble (1875), L. R. 10 Ch. 373. 

(r) 8eo per Lindlby, L.J., in Deck v. Pierce (1880), 23 Q. B. D- 
at p. 320. 

(«) Married Women’s Proporty Act, 1882, u. 14, 10. 

(0 Robiruon v. Lynea, [1894] 2 Q. B. 577. 

(u) There were exceptions, which are no longer of practical import¬ 
ance. 
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Legislation has effected great changes irl the law 
relating to married women, and their statiis is now 
nainly governed by the Married Women’s Property 
tat, 1882, as amendod by the Act of 1893. 

Modern Law Governing the Position oi Married Women. 

The Married Women’s Property Act, 1882, affects 
those married after January 1st, 1883, and those 
raarriod before that dato as respects property acquired 
after 1882. Its main provisions, as supplemented by 
( tho Act of 1893, are : 

(i) A married woman shall be capable of acquiring, 

holding, and disposing (x) of property as hor 
separate property and of contracting (y), as if 
she were a feme sole, but to the extent of her 
separate property only and so as to bind her 
sopurate estate only (;/). 

(ii) Contracts mado after December 5th, 1893, and 

entered into by a married woman otherwise 
than as agent, arc deemed to be with a view 
to her soparate estate, both that which she has 
at the time and that which she may thereafter 
acquire, so that she may bind her separate 
property which she is possessed of or entitled 
to at the date of the contract, and also that 
which she may thereafter acquire. On such 
contracts she may have judgment against her, 
though at the date of the contract she possessed 
no separate property; further, the judgment 
may be enforced against property she may be 


(*) Section 1 (1). 


jy) Section 1 (2). 
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possessed of after she has ceased to be a 
married woman (a). 

(iii) Settlements made, whether before or after 
marriage, are not interfered with by the 
Act (f>), and restraints on anticipation are 
not affected by it, provided that no restric¬ 
tion on anticipation in a settlement of a 
woman’s own property made by herself shall 
have any validity against her ante-nuptial 
debts (c). 

It must be noticed that there is no remedy enforce¬ 
able against the married woman personally ; the debt 
is payable out of her separate estate only, and only 
then so far as she has property free from restraint on 
anticipation (d). If a married woman in fact’contracts 
as agent, her separate estate is not liable to answer the 
debt, although the other contracting party docs t not 
know that she is agent or even that she is a married 
woman (e). 

A judgment against a married woman should properly 
be expressly limited to separate property, not subject 
to any restraint on anticipation (d), except where the 
restraint has boen imposed on hor own - property by her 
own settlement (/). The death of the husband does 
not convert these limited judgments into judgments 
Upon which she can bo personally called upon to pay ( g ). 

(а) Married Women's Property Act, 1883, a. 1. 

(б) Section 19. 

(c) Ibid, ; and ace Jay v. Robiiuon (1890), 25 Q. B. 1). 487. 

{d) Scott v. Morley (1888), 20 Q. B. D. 120; S'oftlaut v. Welch, 
1899 ] 2 Q. B. 419. 

(<) Paqvin, Limited r. Beavckrk, [1906] A. 0. 148; aeo aiao poet, 

ft) Married Women'a Property Act, 1882, a. 19. 

(f) Be Bewett, [1896] 1 Q. B. 328; Soflhw v. Welch, aypra. 



42 General View of the Law of Contracts. 


There being no personal obligation to pay^ a married 
woman cannot be committed on a judgment summons 
for non-payment of the judgment debt (A). A married 
woman cannot be made bankrupt unless she is carrying 
on a trade or business (i), but if she does so, whether 
separately from her husband or not, she can be made 
bankrupt, and she may in such case commit an act of 
bankruptcy by non-compliance with a bankruptcy 
notice, although not personally bound to pay the debt 
in respect of which it was issued ( k ). 

Restraint on Amici potion. —Property is constantly 
transferred to trustees upon trust to pay a married 
woman the income thereof, with a proviso that she shall 
not huvej)Ower to “ anticipate ” it, and the effect of this 
proviso is that until the income becomes due, she has 
no power of disposing of it, and cannot make it subject 
to her debts ; hence a judgment creditor cannot attach 
or otherwise take such property iu execution. If, how¬ 
ever, judgment is obtained against her at a time when 
the income is due, though not yet paid over to hor, the 
judgment creditor is entitled to tako it in execution ; if 
the judgment has been obtained, and afterwards the 
income becomes due, ho cannot attach it in the hands 
of the trusteos (l). 

Contracts with Lunatics and Drunken Persons. 

A contract (except for necessaries) made with a person 
'who is insane and does not know what he is doing, will, 

(A) ltraycott v. Harrison (lSSti), 17 Q. B, 1). 147. 

(*) Ex parte Coitlson (1888), 20 Q. B. I). 2411. 

• (i) Bankruptcy Act, 1914, s. 125. See further, past, p. 539. . 

(1) See Hood Harrs v. llcriot, [1898] A. 0. 174; BolitKo <4 Co., 
Limited r. Bidtey, [1905] A. 0. 98. 
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unless advantage has been taken of the lunatic’s state, 
or unless ^hc other contracting party was, at the date of 
the contract, aware of the lunacy, hold good (m); in 
other cases it is voidable. It may in uny case be ratified 
when the lunatic recovers his senses. But a person 
found lunatic hy inquisition, so long as the inquisition 
remains in force, cannot, even during a lucid interval, 
validly deal with or dispose of his property (»). 

A person who enters into a contract when in a Btate 
of complete drunkenness, so that he docs not know 
what he is doing, may avoid such contract (o); hut it 
remains good unless he does so (]>). If the contract is 
for the supply of noeessaries at a fair price, in the 
absence of unfair dealing, it is good ( 7 ). 

Contracts with Corporations and Companies. 

A Corporation is au artificial person (Heated hy special 
authority, and endowed with special capacity. It may 
consist of one person or of many, and in the former case 
is then known as a corporation sole (r). Coke says, “ A 
corporation aggregate of many is invisible, immortal, and 
rests only in intendment and consideration of the iaw; 
it has no soul, neither is it subject to the imbecilities of 
the body.” The individuals composing the corporation 
are not liable for its debts, nor entitled to its property, 
and hero will be found the main difference between it 
and an ordinary partnership. The rules of Roman law 
on this point are applicable to English law, Si qui 

(») Imperial Irfan Co. v. Stone, [ 1892) 1 Q. K. 599. 

(«) In re Walker, {1905] 1 ('ll. 100. 

(o) Gore v. Gibson (1845), 13 M. & W. 023. 

\p) Matthews v. Ihtrier (1873), L. 11. 8 Kx. 132. 

( 7 ) Gore v. Gibson (1845), 13 M. & W., at, p. 02J. 

(r) E.y., the vicar of u pariah. 



44 General View of the Law of Contr/ots. 

universitati debetur singulis non debetur, ned quod debet 
universitas singuli debent, but on the other hand, Si quid 
sodetati debetur singulis debetur, et quod debet soeietas 
singuli debent. 

Companies (s), in some caseB, are nothing but ordinary 
partnerships with peculiar privileges— e.g., the right 
to sue and be sued in the name of a public officer; 
sometimes they are special creations entirely distinct 
from the individuals composing them (<). 

Contractual Capacity .—Corporations have but a limited 
capacity to contract, depending in each case upon the 
mode of its creation and the purposes for which it was 
constituted. But although the powers of a corporation 
must be .ascertained by reference to its constitution, 
these are sometimes implied. Thus, a trading corpora¬ 
tion has, in the absence of express restriction, power to 
boitow money for the purposes of its business (u). 
Within the limits imposed it would seem that a corpora¬ 
tion has the same power to contract, subject to the same 
restrictions as a natural person, and that it can act in 
any matter of business in the manner in which an 
individual conducting the same kind of business can 
act (x). 

In the case of companies governed by the Companies 
(Consolidation) Act, 1908, no contract is good which is 
not authorised by the powers given in the memorandum 
of association (y). A contract made in excess of the 

(j) Companies governed by the Companies (Consolidation) Act, 
1808, are dealt with post, pp. 199 ft seq. 

(I) See In re Oeorgt Netmum * Co., Limited, [1895] 1 Ch., at p. 886, 
and the opinion delivered in Salomon v. Salomon it Co., (1897) A. C. 23. 

(«) General Auction, etc. Co. v. Smith, [1891] 3 Ch. 432. 

(*) Bnaij v. Royal British Norses Association, [1897] 2 Oh. 272. 

( V ) gee Ashbury Carriage Co. v. Riche (1875), L. R. 7 K L. 663. 
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poyers gi^n to the corporation or company is said to 
be ultra vires, and is invalid. 

In many cases, a corporation must contract under seal, 
or, at least, through an agent appointed under seal (s). 

In the case of non-trading corporations importance 
has always been attached to the formality of sealing; 
but two classes of contracts have long been recognised 
as not requiring to bo under seal. Such contracts are 
(i) those which relate to matters of small importance; 
and (ii) those which relate to matters of frequent 
occurrence; in which cases the convenience of dis¬ 
pensing with the seal amounts almost to a necessity. 
In Lawfortl v. liillerkay Rural Council (u), the previous 
decisions were reviewed, and a third important excep¬ 
tion was established. When a contract with a cor¬ 
poration for work or services in respect, of matters for 
the doing of which the corporation was created is 
executed, and the corporation has accepted the benefit 
of the work or services, it must pay upon a contract 
implied from the acts of the corporation, notwith¬ 
standing tho absence of a contract under seal. With 
regard to trading societies, all contracts made by them 
within the scope of the business are binding, though 
not under seal, and the power to contract bv parol does 
not depend upon the magnitude or insignificance of the 
subject-matter, but upon whether or not the contract 
be for a purpose connected with the objects of the 
corporation (6). 


In some cases, when a contract has been partly 


(x) Church v. Imperial Q<u Light Co. (1837), 6 A. & E. 846. 

(&) [1903] 1 K. B. 772. 

(6). Church v. Imperial (fa* Light Co. (1837), 0 A. & E. 840; 
Cipher . Cuckfield Union (1862), 21 L. J. Q. B. 349; South of 
Inland Colliery Co. v. Vf addle (1868), L. R. 3 C, P. 463 f 
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performed, the absence of a seal has been Jaeld to.be 
no bar to an action; but it would seem that the part 
performance must be of such a nature as would entitle 
a party in equity to a decree of specific performance— 
i.e., it must be inequitable that the party who performs 
should not have what he bargained for from the other 
party, and it must be shown that damages would be 
inadequate to meet the case. As to this, see Fish¬ 
mongers’ Company v. Robertson (c ); Ecclesiastical Com¬ 
missioners v, Merral (d). 

Agreements not under seal may be made by certain 
corporations in accordance with statutory powers. 

Mode of Contracting by Registered Companies. —The 
Companies (Consolidation) Act, 1908, as regards com¬ 
panies dealt with by the Act, enacts as follows : (i) any 
contract which, if made between private persons, would 
by law be required to be in writing and under seal, may 
be made, varied, or discharged under the common seal, 
(ii) If the contract, as between private persons, required 
to be in writing ami signed by the parties to bo charged 
therewith, it may be made, varied, or discharged in 
writing, and signed by any person acting under the 
express or implied authority of the company, (iii) If, 
as between private persons, the contract might bo made 
by parol only, not reduced into writing, it may be made, 
varied, or discharged by parol by any person acting 
under the oxpress or implied authority of the company (e). 
The making and acceptance of negotiable instruments 
tiy a company is referred to horeafter, at p. 312. 

(c) (1843), 5 M. ft G. 131. 

, (i) (1889), L. P. 4 Ex. 1R2. 

(«) Soo CorapMiien Clause* Consolidation Act, 1815, s. 97, aa 
regards contracts of companies within that statute. 
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<• Contracts with Bankrupts. 

A pcrsoh who is made bankrupt is not incapacitated 
from contracting, but if while undischarged he obtains 
credit to the extent of £10 or upwards, or trades under 
a different name from that under which he was adjudged 
bankrupt, without informing his intended creditor that 
he is an undischarged bankrupt, or without disclosing 
the name under which ho was adjudged bankrupt, he 
will be liable to imprisonment (/). If a contract is 
entered into, and ono of the parties is adjudged bankrupt, 
the rights and liabilities under the contract pass to his 
trustee (</); but the trustee may by disclaimer abandon 
the contract (/<). Contracts requiring the personal 
services of the bankrupt cannot be enforced by the 
trustee in bankruptcy against the other paHy unless 
the bankrupt is willing to render the services (*). The 
rights of the other party are: (i) to provo for t loss 
sustained by non-fulfilment of the contract if the liability 
of the bankrupt be of a provable nature (k ); (ii) in the 
case of a contract to deliver non-specific goods by 
instalments, to refuse to deliver instalments after the 
bankruptcy begins until lie is paid for them (l); and 
(in) he may apply to the court to have the contract put 
an end to, and the court may rescind it on torms that 
such party do pay damages to the trustee or prove for 
damages against the estate, or otherwise (m). 

(/) Bankruptcy Act, 1914, a. 155. 

(?) Ibid., b. 38; this is subject to tho exception that if the contract 
bo one affecting merely the person of tho debtor, f.g., to cure, it wUJ| 
not pass to the trusteo. 

(h) Ibid., e. 54. * 

(*) Williams’ Bankruptcy (11th ed.), p. 240. 

(k) Bankruptcy Aot, 1914, s. 30. 

(!) Williams’ Bankruptcy (11th ed.), p. 238. 

(m) Bankruptcy Act, 1914, a. 64 (6). 
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Miscellaneous Cases. 

An alien enemy is incapacitated during the continu¬ 
ance of a war from contracting with British subjects, 
And his power to sue or exercise rights in relation to 
property in this country is suspended. But an alien 
enemy may be sued during war, and if sued, he may 
defend himself (n). 

Foreign sovereigns and slates may contract, but the 
oontract cannot be enforced against them unless they 
consent; the same applies to ambassadors (o). 

A barrister cannot sue for his fees ; nor can a Fellow 
of a College, of Physicians, the Fellows of which are 
prohibited by byelaw from recovering at law their 
expenses, eharges or fees (p). 

Rights and Duties under the Contract. 

The first point to consider is—Who may enjoy the 
rights, and who may be put under liabilities on the 
contract ? The general rule is clear, that only those 
who have entered into the contract are able to enforce 
it or liable under it (q). Thus, if A. agree with B. that 
C. is to have £100, C. cannot compel payment, nor can 
B., by contract with A., bind C. to do anything. There 
was formerly some doubt as to the prevalence of this 
rule in equity (r), but this doubt has been removed by 
the decision in Eley v, Positive Government Security 

- (n) The Hoop (1799), 1C. Rob. 196; Porters. Frendr.nbr.Tg, (191611 
lC. B. 867 ; Hobson v. Premier Oil * Pipe Line Co., [1916] 2 Ch. 124. 
I (o) Diplomatic Privilege* Aot, 1708. 

(p) Medical Aot, 1886, a. 0. 

(g) Price v. Hanlon (1820), 4 B. St Ad. 433. 

* ’(r) Touche v. Metropolitan Warehousing Co. (1871), L. R. 6 Ch. 

Ml. 
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Lift Assurance Go. (s). A later case is that of Browne 
v. La Trinidad (t ); it appears that an agreement had 
been entered into between B. and the trustee of an 
intended company, by which B. was to be appointed 
an irremovable director; when the company was 
formed, this agreement was said to have been incor¬ 
porated in one of the articles of association, but it was 
held that even if that were so, the articles amounted to 
a contract only between the shareholders as a body, 
and that B. could not sue the company although he was 
himself a shareholder, as he had no agreement with it. 

It might seem that the case of contracts made by an 
agent is an exception to the rule, but this is not so. An 
agent is practically the principal; yui fueit per alium 
facit per se, or lather we might say, fac.il ipse. This is 
dealt with later, pp. 144 el set/. 

But though no contractual obligation can be cast 
upon a person by a contract to which he is a stranger, 
yet a duty may be thrown on him to respect it, and 
interference may subject him to liability (u). In 
Lundey v. (lye {x) a singer agreed to sing at a particular 
theatre, and the defendant, without legal justification 
or excuse, induced her to break the contract. The 
majority of the court held that an action would lie for 
procuring a breach of the contract. This principle 
is not limited to contracts of personal service (y). The 
decision in Lumky v. Gye underwent much criticism, 
especially in the celebrated case of Allen v. Flood (*); 

(«) (1876), L. R. 1 Er. V. 88. 
p) (1887), 37 Ch. 1). 1. 

(u) As to “ tr<ule disputes," nee post, p. 51. 

(*) (1852), 2 E. & B. 218. 

(y) Temperton v. Russell, [ 1 HUH | 1 Q. B. 715. 

(:) [I808| A. I. 
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but it must now be taken to have been rightly decided (a). 
To excuse interference the justification must exist in 
faiet, and must be founded on a right equal or superior 
to that of the plaintiff. A mistaken belief in tuck a 
right, however honest, will not exonerate the defendant', 
good faith and the absence of ill-will are not lawful 
justification or excuse (6). If, however, A. should sell 
the same chattel to B. and then to C., B. would clearly 
be entitled to put all legitimate pressure on A. to deliver 
the chattel to him, though this would involve a breach 
of the contract with C. But the justification need not 
be founded on the personal rights of the defendant; 
it may arise from a duty which he owes to another. 
No satisfactory definition of what will constitute sufficient 
justification is possible, and each case must be decided 
on its facts. The court will, however, have regard to 
the nature of the contract broken; the position of the 
parries to it; the grounds for the breach ; the means 
employed to procure it; the relation of the person who 
procures the breach to the person who breaks the con¬ 
tract ; and the object in procuring the breach (c). It 
is no excuse for preventing a person from obtaining or 
holding employment that it is done to compol payment 
of a debt (d). 

In what cases it may bo wrongful (apart from con¬ 
spiracy) to induce a person not to make contracts with 
another, cannot be said to bo very clear. It obviously 
cannot bo wrongful, for the purpose of obtaining a 
person’s custom, to induce him not to deal with another, 

(а) Quinn v. Lcatham, [1901] A. C. 495. 

(б) Retd v. Friendly Society of Stonemasons, [1902] 2 KB. 732. 

(c) Glamorgan Coal Co. v. South Wales Miners' Federation, [1903] 

Vk. B. 545, per Romkr, L.J., at p. 574 ; affirmed, [1905] A. 0. 239. 

(i d ) Qiblan^v. National, etc. Union, [1903] 2 K. B. 600. 
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as Ijhis is an ordinary incident of legitimate trade com¬ 
petition. But it is submitted that a gratuitous inter¬ 
ference on the part of an individual with the intention 
of injuring a person by preventing others from con¬ 
tracting with him would be an actionable wrong if 
damage resulted (e). 

Trade Disputes .—By s. 3 of the Trade Disputes Act, 
1900, an act done bv a person in contemplation or 
furtherance of a trade dispute (/) shall not be action¬ 
able on the ground only that it induces some other * 
person to break a contract of employment. This 
statutory protection only extends to cases where there 
is a trade dispute (f), either actual, impending or pro¬ 
bable ; and if the act complained of be accompanied 
by threats or violence, the old common law liability 
remains untouched ('/). A trade dispute must be a 
dispute between employers and workmen or between 
workmen and workmen (/), and therefore a dispute 
between an individual employer and an association of 
employers will not be a trade dispute within the meaning 
of the Act, even though officials of a workmen’s union 
choose to assist one side or the other (h). No action of 
tort will lie against a trade union (i). 


Assignment of a Contract .—In many cases the con¬ 
tract may be assigned, and then its rights and duties 


(«) Seo Quinn v. Lealham, supra; and cf. Allen v. Flood, supra. 
9oe also per Homer, L.J., in Giblan v. National, itc. Union, supra. 

(!) The expression trade dispute ” is defined by s. 5 (3) of the 
Act. 


i $1 m™* v ’ Wadtl J1909J A * C ’ 500 ; ValenUn6 v - [J919J 

ttj Larkin v. Long, A. C. 814. 

(•) Trade Disputes Act, 1900, s. 4; Yocher Sons, Ltd . v. London 

Society of Compositors, [1913] A. 0. 107. 
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go. with it accordingly. Such assignment or Revolution 
may take place by operation of law, or by act of parties. 
Amongst assignments by operation of law may be men¬ 
tioned the assignment of a bankrupt’s contracts to his 
trustee, of a deceased’s contracts to his personal repre¬ 
sentative ( k ), and of covenants running with the land 
and the reversion. In dealing with an assignment by 
act of party the assignment of rights and the assessment 
of duties must be separately considered. 

Assignment of Rights. 

Equitable Assignments .—Courts of equity always 
gave effect to assignments of debts and other choses 
in action (l), and an assignment for valuable considera¬ 
tion is complete in equity as between the assignor and 
assignee without the assent of, or notice to, the debtor. 
An oquitable assignment may be created by any words 
which show an intention to transfer the benefit of the 
subject-matter. It “ may be couched in the language 
of command. It may be a courteous request. It 
may assume the form of mere permission. The language 
is immaterial if the. meaning is plain. All that is 
necessary is that the debtor should be given to under¬ 
stand that the debt has been made over by the creditor 
to some third person. If the debtor ignores such a 
notice he does so at his peril. If the assignment be 
for value, and communicated to the third person, it 
. cannot be revoked by the creditor, or safely disregarded 

(Jb) These are exclusive of such as relate to purely personal service* 
rights, and liabilities (Baxter v. Burfield (1747), 2 8tr. 1266). 

(I) A chose in action is a personal right of property which can onlj 
he enforced by action—as opposed to a chose in possession, viz., a thing 
ffiactual physical possession. Thus a debt, shares in a company, ant 
rights of action arising out of contract or tort, arc all choses in action 
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by, the debtor ” (m). An assignment which does not 
comply with the requirements of the Judicature Act, 
1873, may be a good equitable assignment. 

Assignments under the Judicature Act .—At common 
law this could take place only with the assent of the 
debtor, or in accordance with the law merchant (n). 
So, unless the contract wero one of a negotiable character 
(sec post, p. 50), the rights given by it could not be 
assigned ; to transfer these rights a new contract of 
a trilateral nature -frequently implied—was required,'"* 
the result being a chango of creditors. This may be 
styled a novation of tho original contract. Now by 
the Judicature Act, 1873, s. 25 (0), it is provided that a 
debt or other legal choso in action may bo qjisigned so 
as to entitle the assignee to sue in his own name, if (i) the 
assignment is absolute, and not by wav of charge; 
(ii) the assignment is in writing ; (iii) notice in writing 
has been given to the dobtor. 

The assignment is subject to any rights of third 
parties, and to counter-rights of the debtor (e.</., set-off), 
or, as it is expressed, is “ subject to equities ” which 
would have been entitled to priority over the right of 
the assignee before tho passing of the Act. A claim 
for damages against the assignor arising out of the con¬ 
tract under which the assigned debt arises, is an equity 
which may be set up by way of defence in an action by 
the assignee for the debt (o). But if the assignor induced 

(m) William Brandis y. Dunlop Rubber Co., [ 1005] A. C., at p. 462, 
per Lord Maonaghtek. 

(*) See remarks of Mabtln, B., in Ltvertidge v. Broadbent (I860), 

4 H. & N. 603, 610. , 

(o) Newfoundland ( Qovi.) v. Newfoundland Re* 1 19 A 

100 * 
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the defendant to enter into the contract by fraud and 
the latter is not in a position or does not claim to rescind 
it, the defendant cannot set off the damages for fraud 
to which he is entitled against the assignor as an answer 
in whole or in part to the claim of the assignee ( p ). 

An absolute assignment of debts by way of mortgage 
with a proviso for redemption is within the beaofit of 
the sub-section, whether made to secure a fixed and 
definite sum or a fluetuating balance of account (q). 
Future debts may be assigned, but an undefined portion 
of future debts cannot be so dealt with (r). The 
question whether an ascertained part of a debt can be 
assigned is the subject of conflicting decisions, and 
must await settlement by the Court of Appeal; but 
part of u judgmont debt cannot be assigned so as to 
give the assiguee a right to issue execution (s). 

An assignee may set off the assigned debt against a 
clafta by the person to whom it was originally due (t). 

In Torkinyton v. Magee (u) the meaning of the term 
“ legal chose in action ” came up for discussion. It 
was held that the benefit of a contract for the sale of an 
interest in property could be assigned so as to entitle 
the assignee to sue iu his own name for a subsequent 
breach of the contract to sell; but that the assignee 
oould not sue unless his assignor was in a position to 
do so. Probably the expression includes all choses in 

(p) Stoddart v. Union Trust, [1912] 1 K. B. 181. 

(</) Durham Brothers v. Robertson, [1898] l Q. B. 7G5; Hughs v. 
Dump House Hotel Co., [1902] 2 K. B. 190. 

(r) Jones v. Himphreys, [1902] 1 K. B. 10. 

(s) Seo Forster v. Baker, [1910] 2 K. B. 636; Skipper and Tucker 
v. Holloway, [1910] 2 K. B. 030. 

10 Bennett v. White, [1910] 2 K. B. 643. 

(u) [1902] 2 K. B. 427 ; reversed on appeal without deciding the 
point of law, the Court of Appeal holding there was no breach of 
contract by the defendant, [1903] 1 K. B. 644. 
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action which were formerly treated as assignable by a 
Court of lEquity. The sub-section must, however, be 
read vfith some limitations, and it apparently would not 
apply to a right to suo for damages in tort (x). “ The 
section relates to procedure only. It does not enlarge 
the class of choses in action, the assignability of 
which was previously recognised cither at law or in 
oquitv ” (»/). 

Contracts involving personal confidence or ability 
cannot be assigned so as to shift the burden of the 
obligation. An artist cannot assign the benefit of a 
contract to paint a portrait because he cannot compel 
the contractee to accept the work of any other artist, 
whether better or worse. In a contract for the sale 
of future goods on credit, the buyer cannot .substitute 
the credit of his assignee; nor can any contract be 
assigned so as to impose on either party a burden 
exceeding that which he contracted to bear. In Such 
cases, however, the assignment is good belwcon assignor 
and assignee, but any action must be brought in the 
name of the assignor, and he must be ready and willing 
to perform himself all personal obligations (z). But 
even a contract for the sale of goods may be so personal 
in its nature as not to be capable of assignment (a). 

(x) Dawson v. Great Northern and City Hail. Co., f 1005] 1 K. B. 
260. The right to recover compensation under the Lands Clauses 
Consolidation Act, 1845, is a legal chose m action capable of assign¬ 
ment and not a claim to damages for a wrongful act (ibid.). 

(y) Per Cozens-Hakov, L.J., in Tolhuul v. Associated Portland 

Cement Manufacturers, [1002] 2 K. B., at p. 670. .Soe also per Lord 
Lxvdley, S. C., [1003] A. C., at p. 424. • 

[ 2 ) Toihwrsl v. xUsociated Portland Cement Manufacturers, [1002], 

2 K. B. 060; on appeal, [1003] A. C. 414. The House of Lords 
affirmed the decision of the Court of Appeal on the simple ground 
that upon the true construction of the contract it was intended to bfl 
assignable. 

(fl) Kemp v. Baer adman, [1906J 2 K. B. 004. 
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Transfers of policies of insurance, shares in com¬ 
panies, debentures, etc., both as to the rights and 
duties thereunder, are dealt with specially by Acts of 
Parliament and Articles of Association. 

Assignment oj Duties—A person cannot assign his 
obligation to perform a contract of any kind bo as to 
shift from himself the liability for non-performance, 
although he may in many cases perform by the act of 
another. The exceptions to this are mainly statutory, 
but in case of contracts concerning land, certain liabili¬ 
ties run with the land—t.e., bind the owner for the time 
being. But the person to whom performance is due 
may consent to a novation creating a new contract under 
which tho original contractor gets his release and the 
liability of another is substituted. 

A distinction must be drawn between assignability 
and negotiability. Negotiability implies (i) that the 
contract may be passed from hand to hand without 
notice of the transfer to the party under liability; 
(ii) that the bona fide transferee for value of a nego¬ 
tiable instrument holds it free from any defects in title 
which might have affected the prior holder, and npt 
subject to equities. The law on this subject is dealt 
with in the chapter on “ Negotiable Instruments.” 

Performance of a Contract. 

Parties to the contract have, on the one hand, the 
fright to havo the contract performed, and, on the other, 

■ are obliged to perform. Performance should be com¬ 
plete, and according to the real effect of the agreement ■ 
•— e.g., an agreement to pay a sum of money is not 
performed by mere readiness to pay, the debtor must 
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ro |o liia creditor and offer to pay ( b). Where no time 
for perforqianco is fixed, there is an implied under¬ 
taking that tho performance shall be completed within 
a reasonable time, having regard to the circumstances 
of the particular case. Performance may be waived, 
and another method of performance substituted by 
mutual assent, in which case, if the creditor gets what 
ho bargains for, the new performance is a satisfaction 
of the old contract. Thus, if a creditor agrees to accept 
services for money and the services are actually 
rendered, the old contract has been discharged • by 
accord and satisfaction (<■). A new contract, if made 
and accepted in discharge of the old liability, may, even 
if unperformed, be a good accord and satisfaction, the 
creditor having his remedv for breach of the substituted 
contract (d). 

To an action for non-performance there are various 
defences, but these, as a rule, arise out of circumstances 
which are sufficient to avoid the arrangement, and will 
therefore be dealt with under “ Termination of the 
Contract e.g., impossibility. But set-off is not of 
such a nature. That is a right on the part of a defendant 
to-avail himself of a debt due to him from the plaintiff 
in extinction or reduction of the claim in the action, 
and so to avoid the consequences of non-performance. 
Only liquidated demands can be set-off, and the debts 
must be due between the same parties and in the same 
right ; claims, however, that cannot be raised by way of 


(b) Co. Litt. s. 340; Cranky v. Hillary (1813), 2 M. t 8. 120. 

(c) There must be consideration for the new arrangement; there¬ 
fore, a promise to pay a smaller sum instead of a larger, is not good 
satisfaction. See anle, p. 19. As to this subject, see Corny ns’ Dig. 
Accord. (B.) 4 ; Good v. Chewman (1819), 2 B. A Ad. 336. 

[<*) Ball v. Flocldon (1851), 18 Q. B. 1039. 
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set-off may generally be made the subject of a couiter- 
claim. Such questions belong rather to j;ho law of 
procedure than of contract. 


Payment. 

This may be defined as the performance of a contract 
by delivery of money or of some negotiable instrument. 
It may be of two kinds—either absolute or conditional 
— e.(j., A. owes B. £20, ho may pay this in gold, or by 
bill; if B. takes the gold or the bill in payment, this is 
full satisfaction; if he takes the bill subject to its being 
honoured at maturity, this is conditional payment (e). 

Method of Payment and Tender.- A debtor is bound 
to seek Iris creditor (/), and cannot claim to take time 
until demand has been made. This, of course, may be 
varied by special agreement, and then, in addition 
to the demand, the debtor is entitled to an allow¬ 
ance of a reasonable time to enable him to fetch the 
money (j). 

When money is tendored, the whole amount should be 
offered (h), without imposing conditions; but a tender 
may be made under protest, so as to reserve any right of 
the debtor to dispute tho amount (i). A debtor who is 
always ready to pay and actually offers to do so in effect 
performs his contract, so that tender is a defence to an 
action if the money is brought into court. 

(c) Robinson v. Read (1829), 9 B. & C. 459. 

(/) Vessard v. Mui/mer (1965), 34 L. J. 0. P. 126. 

( 0 ) Mousey v. Sladen (18(59), L. R. 4 Ex. 13. 

(A) Dixon v. Clarke (1847), 6 C. B. 365; Cotton v. Goodwin (1841), 
7 M & W. 147. 

(i) Scott v. Uxbridge Rail. Co. (1866), L. R. 1 (J. P. 696 ; Greenwood 
v. Sulclijft, [1802] 1 Ch. 1. 
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The amount must be tendered in a manner consistent 
with the Coinage Act, 1870 (k), in accordance with which 
the following is legal tender—(i) gold coins, which have 
been issued by the Mint, up to any amount; (ii) silver 
coins not over forty shillings ; (iii) copper coins not over 
one shilling. By the Bank of England Act, 1833, s. 6, 
Bank of England notes are legal tender for all sums above 
five pounds, if the notes arc payable on demand to bearer, 
so long as the bank shall continue to pay such notes in 
legal coin. But Bank of England notes are not legal 
tender in Ireland (/) or in Scotland (m), though their 
circulation in those countries is not prohibited. The 
Currency and Bank Notes Act, 1914, s. 1 (1), makes the 
Treasury currency notes for one pound and ten shillings 
legal tender in the United Kingdom to the sa^no extent 
as sovereigns and half-sovereigns. Country notes are 
good tender only with the assent of tho creditor, and 
payment iu country notes is treated on tho same footing 
as payment in bills or notes in general (»). Further, 
the exact amount must be produced, as a creditor 
cannot be compelled to give change (o). But in all the 
above examples the creditor may waive his strict rights, 
and on slight evidence uncontradiotcd by other facts 
tho courts would probably infer that he had done so— 
e.g., a debtor offered to pay in country notes ; the creditor 
objected on the ground of insufficiency of amount only ; 
it was held that here the creditor waived his right as to 
the quality of the tender (p). Again, though the debtor 

[k) Coinage Act, 1870, 8. 4. 

\l) Bankers (Ireland) Act, 1845, m. 6 . 

( m) Bank Notes (Scotland) Act, 1845, b. 15. 

(n) Lichfield Union v. Qreenc (1857), 1 H. & N. 881. 

(o) Robinson v. Uook (1816), 6 Taunt. 336. 

(p) Polglass v. Oliver (1831), 2 Cr. & J. 15. 
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must actually produce the money, if the creditor says, 
“ Do not produce it; I will not take it if you do,” the 
tender will be good (q). 

If payment be made in accordance with the direction 
i Of the creditor, the debtor will not be liable if tho 
money be lost— e.g., a creditor sometimes directs 
his debtor to pay into a certain bank ; if after the pay¬ 
ment the bank fails, the debtor is discharged as fully as 
if he had paid the money into the hands of the creditor 
himself ( r ). If a dobtor is expressly or impliedly 
requested or authorised by his creditor to make a payment 
through the post, then although the money may be loBt 
in course of transit and never reach tho creditor, it will 
amount to payment. So where a company is authorised 
or directed to send a dividend warrant by post, the 
stockholder cannot sue for the dividend, if the warrant 
has boen lost in the post (s). But apart from special 
dirtetious a request to remit money through the post 
only authorises the debtor to do so in the manner in 
which a prudent person would make the remittance in th« 
ordinary course of business, and the sending of a larg< 
sum in Treasury notes, which wore stolen before the) 
reached the creditor, has been held not to dischargi 
the debt (I). A request by the creditor to remit througl 
the post will not be inferred from a mero practice betweei 
the parties to make payments by cheques in that way (u) 
Moreover, the debtor should be careful to carry ou 
‘Strictly the directions given; thus, if asked to send b; 

(q) Doaglat v. Patrick (1789), 3 T. R. 683. 

(r) Eylu v. A’Um ( 1827), 4 Bing. 112. 

(*) Thairlwall v. Great Northern Hail. Co., [1910j 2 K. B. 609. 

(f) Miichell’Henry v. Norwich Life Insurance Co., [1918] 2 K. ] 
ut.aA. 

(u) Pennington v. Crossky d> Son (1897), 77 L. T. 430. 
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pos{, he should not sond by commissionaire (x). Again, 
where the^debtor gives an order on a third person to 
pay to the creditor, the payment is complete if the 
creditor, without consulting the debtor, arrange special 
terms with the third party, and in consequence loses the 
money (y). The following are examples of payments 
which are good, though not made in the usual way : 
money paid by consent of the creditor for his benefit 
by the debtor (z) ; payment in goods according to 
agreement (a). 

A payment is made, and must be accepted, according 
to the wish of the payor (b), and if money be sent upon 
express terms, the creditor will, in the absence of strong 
evidence, be estopped from repudiating the terms upon 
which it has been paid. In Day v. McLea (r), a creditor 
received a cheque “ in full of all demands,'’ and accepted 
it “ on account,” anti it was urged that he was estopped 
from denying it to be a full payment, but the c»urt 
held that the qnestion was one of fact, arul that no pre¬ 
sumption of law existed adverse to the creditor. 

Payment, by Bill or Note. —Apart from agreement 
the creditor cannot be compelled to take, nor the debtor 
to draw or accept, a negotiable instrument in payment. 
If a bill or note is taken, then in the absence of stipula¬ 
tion such payment is presumed to be conditional, and 

{x) Hawkins v. Hull (1783), Peak-, 18(1. 

(y) Smith v. Ferrand (1827), 7 B. & C. 19, 24. 

(z) Waller v. Andrews (1837), 3 M. & W. 312, 318. 

(o) Cannan v. Wood (1836), 2 M. & W. 463, 467 ; but see the Truck 
Acte, 1831—1896, as regards workmen. 

(6) See remarks of the judges in Croft v. bumley, 6 E. & B. 648, 
680, which, however, relate raoro particularly to appropriation ol 
payments. 

(c) (1889), 22 Q. B. D. 610. Cf. IJirachand Punamchand v,, 
Temple , [1911] 2 K. B. 330. where an amount less than the debt paid 
, by 4 third person was held to discharge it. 
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if the instrument is not taken up, the original liability 
revives (d ); while, if the bill is met, the payment relates 
back to the time when it was given (e). If a buyer 
offers cash, hut the vendor prefers a bill, the payment is 
absolute, and all right of action upon the original con¬ 
sideration goes and the vendor must sue on the bill (/). 
If, owing to the negligence of the creditor, the negotiable 
instrument becomes valueless, the payment is treated as 
an absolute payment— eg., if a holder indorses a bill to 
his creditor by way of payment, and when the bill is 
dishonoured, the creditor fails to give proper notices 
of dishonour, and thereby releases the drawer and in¬ 
dorsers (g). If a bill which has been received by way 
of conditional payment (eg., for the price of goods) is 
dishonoured, tho creditor may sue for the price, but 
the bill must bo in his hands at tho commencement of 
the action, otherwise the debtor might have to pay twice 
over (A). 

W7io may Pay. —It is the duty of the debtor to pay, 
but a third party may do so for him. In this latter case, 
the debtor should either give his authorisation or ratifi¬ 
cation (»), though either may be implied from the facts. 
Until such affirmation by the debtor, the money may be 
repaid to tho payer, and then the original debtor’s 
liability does not cease ( lc). 

(d) If tho debtor after giving a bill commits an act of bankruptcy, 
the original debt revives, though the bill has not yet matured (Re 
Raalz, 11897] 2 Q. B. 80). 

(e) Marreco v. Richardson, [1908] 2 K. B., at p. 593 : per Farwell, 
L.J. 

(/) Conxisjee v. Thompson, 5 Moo. P. C. 105. 

lg) Bridges v. Berry (1810), 3 Taunt. 130. 

(ft) Price v. Price (1846), 16 M. & VV. 232 ; Davis v. Reilly, [1898] 

1 Q. B. 1. 

(»') Simpson v. Eggington (1855), 10 Ex. 845, 847. 

(*) Walter v. James (1871), L. R. 6 Ex. 124. 
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Tq whom Payment may be Made. —The payment 
should be made to the creditor, and if there are several 
joint creditors then to any one of them. If one of 
several ‘joint creditors collusivelv with the debtor 
forgives tho debt, the release may be set aside by tho 
court. 

Payments may be made to the creditor’s agent, if 
made (i) in and according to tho usual course of busi¬ 
ness (l), and (ii) before the principal gives notice that 
he requires payment to be made to himself ( m ). In the 
latter case payment can be made to the agent only when 
he has a lien on the goods— e.g., to a factor, in which 
case payment to tho principal is of itself no defence to 
an action bv the agent (»). The following are examples 
of decisions on payments : 

To a factor—good (o). 

To a broker—bad (p). 

To a person sitting in an office and apparently having 
charge of the business—good (q). 

To an auctioneer—it depends upon the conditions (*■). 

To a solicitor producing a deed having the receipt for 
the consideration money in it or indorsed on it, 
and executed or signed by the person entitled to 
give a receipt—good («). 

(l) Saunderson v. Bell (1*34), 2 0. & M. Sol; Catterall v. llindlt 
(1807), L. R. 2 C. P. ISO. 

(m) Gardiner v. Jlarn (182.7), 2 U. A P. 49. 

W(n) Williams v. Millington 0788), 1 H. III. 81 ; Robinson v. Rutter 
(1855), 4 E. A B. 954. 

(i>) Drinlcwaier v. Goodwin (1775), Cowp. 251; Fuk v. Kemidm 
(1849), 7 C. B. 087. 

(p) Baring v. Carrie (1819), 2 B. A AM. 137 ; Montagu v. For wood, 
[1893] 2 Q. B. p at p. 355. 

(g) Barrett v. Deare (1828), M. & M. 200. 

(r) Sykes v. Giles (1839), 5 M. A W. 645. 

(a) Conveyancing Act. 1881. a. 50; and ace l)ay v. Woolwich 
Equitable Building Society (1889), 40 Ch. 1). 491. 
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To trustees—good, if receipt in writing is obtained (<). 

Appropriation of Payments—ll a debtor'owes more 
than one debt to a creditor, and makes a payment 
insufficient to satisfy the whole indebtedness, the money 
is appropriated as follows: 

1. To whichever debt the debtor desires, provided he 

exorcises his option at the time of payment; 

2. If he does not elect, the creditor may do so at any 

time; 

3. If there be a current account between the parties 

the presumption is that payments have been 
appropriated to the items in order of date; but 
the presumption may be rebutted (u). 

Debtor s Appropriation. —“ There is an established 
maxim of law that, when money is paid, it is to be 
applied according to the expressed will of the payer, not 
of the receiver. If the party to whom the money is 
offered does not agree to apply it according to the 
expressed will of the party offering it, he must refuse it, 
and stand upon the rights which the law gives him ” (*). 
The appropriation may be by word or by conduct— e.g., 
if the debtor owes two dobts, one of £30 and another of 
£37 10s., and pays the latter sum, it will be presumed 
that the latter is the debt intended to be paid (y). 

Creditor's Appropriation.— The creditor may appro 
priate when the debtor has not done so, but the debtor 

0) Trustee Act, 1893, a. 20. 

(u) The Mecca, [1897] A. 0. 286; Clayton's Cote (1816), 1 Mer. 
585, 608. 

(r) Campbkli, C.J., in Croft v. l.umky (1858), 5 E. & B, 848, 

(;/) MarjyaUe v. WAile (1817), 2 Stark ioi. 
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must, fir^t have had an opportunity of electing ; so if a 
debtor’s money come to a creditor's hands, the right of 
the latter to apply it to a particular debt will arise only 
after the former has had knowledge of the circum¬ 
stances (z). The creditor's appropriation is revocable 
till communicated ; so if he enter a payment to a certain 
debt, he can afterwards alter this, unless lie has disclosed 
the account (a). " If the debtor does not appropriate 
it, the creditor has a right to do so to any debt he 
pleases, and that not only at the instant of payment, 
but up to (he very last moment" (ft). He may even 
appropriate when being examined as a witness in an 
action brought by him against the. debtor (c). There is 
in this respect no difference between a specialty and 
a simple contract debt, and if both exist the cicditor 
may appropriate, to either. If there is a real debt, the 
creditor may appropriate the payment to it, though 
the right of action be gone— e.g., a debt barred by the 
Statute of Limitations (d). The creditor must, however, 
j have some legal or equitable claim, though it may not 
be enforceable by action; he cannot appropriate a 
payment to a demand arising out of a contract for- 
oidden by law (a), nor does his right to appropriate 
romain after a judgment which does not give offoct 
toitf/). 

Current Accounts. —Where there is an account current 

(J) WaUtr v. Lacy (1840), 1 11. ft 0. 34. 

(а) Simoon v. lmjham ((823), 2 B. ft C. lifl. 

(б) Btaciuoati, J., ia Cily Oucounl Co. v. McLean (1874), L. U, 
SUP. 002, 700 1 The. Mecca, supra. 

(c) Seymour v. I’icLdt, (1005) 1 K. B. 715. 

((f) Mills v. t'owkes (1839), 5 Bing. N. C. 455. 

(«) Lamprdi v. Guardians of Ihikricuy Union (1840), 3 Exuh. 283, 
*>7; Wright v. Lainy (1824), 3 B. ft C. 100. 

(/) Smith v. Belly, (1903) 2 K. B. 317. 

K.U 
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'between the parties— e.g., a banking account—the general 
rule is that payments extinguish the earlier items of 
debt (</). 11 If there is nothing to sltow a contrary in¬ 
tention, the items of credit must be appropriatetl to the 
items of debit in order of date ” (h). This, however, 
is but a presumption, and it may be rebutted by evidence 
showing a contrary intention. “ A particular mode 
of dealing, and more especially any stipulation between 
the parties, may entirely vary the case ’’ (i). 

In the case of a current account between banker and 
customer the rule in Clayton's Case may operate to the 
disadvantage of the banker unless care is taken to prevent 
it from so doing. Thus, where a mortgage is given to 
a bank to secure a running account and the customer 
subsequently creates a second mortgage on the property 
in favour of a third person, the banker cannot after 
notice of such second mortgage, make further advances 
toi the prejudice of the second mortgagee ( k). If the 
banker continues the account, all further advances will 
bo unsecured and all payments in will be appropriated 
to the previous advances secured by the mortgage, so 
that in the end the banker may find that the security 
has been wholly or in part satisfied, while the debt in 
substance remains unpaid, for there is no ground for 
presuming ativ intention on the part of the bank to apply 
payments in to the unsecured itoms in order of date in 
priority to the secured items (l). The same result may 

(./) Claytons Case (ISIS), l Mer. 585, SOS; Bodcnhan v. Punkas 
(1810), 2 B. & Aid. 30. 

(A) BLiCKBUSS, J., ill City Viscount Co. v. McLain (1874), b. It. 
» 0. 1*. 002, 701. 

(i) Henniker v. lie*/(1800), L. K. 4 (|. B. 702; lie UultUI (1880), 
13 Oh. D. 000. 

(t) Hoykinson v. Roll (1801), 0 11. I.. ttu>. 514. 

(() Vaicy v. Lloyd's Bank, (ioi2) A. C. 70S. 
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Implicit iii the cone of a continuing guarantee which has 
been determined by notice. However, if the banker does 
not wiijji to enforce immediate payment of the secured 
balance, he can avoid the operation of the rule in 
Clayton’s Case by the simple device of breaking tin) 
account and opening a new and distinct account for 
fresh transactions (m). 

As against his cestui que trust a trustee who has 
mixed trust money with his own moneys in his banking 
account may not set up the rule in Clayton’s ('use, and 
it will be presumed that in drawing from the bank he 
drew on his own and not on the trust money («); but 
if the trustee exhausts his own money and draws out 
part of the trust moneys, the charge of the cestui que 
trust upon the credit balance is limited to tin; lowest 
sum to which the trust moneys have at any time been 
reduced, although afterwards further moneys may be 
paid into the account by the trustee ; unless lie has 
expressly appropriated such further moneys to the 
replacement of the amount impropeilv withdrawn (o). 
The ordinary rule must be applied as between two 
cestuis que trust, both of whose funds have been paid in 
and partly drawn out of his bank bv the trustee (p). 

Receipts. —A receipt is the best evidence of payment,, 
but it is not the only evidence, nor is it, unless under 
'MB', conclusive in favour of the payer- c.y., its effect 
may be rebutted by evidence; it may be upset by 
proof of error. It has been questioned (in eases of, 

(*») Remarks of Lord SkuioknK, In re Skerry (ISS1), go CJi. 1). 
at p. 702. 

(a) Be UnlltU’s BslaU (ISSO), IS Cli. I). SMi. 

to) James Busan- [linllwi), Ltd. v. Winder, 11P13 j 1 Cli. 02, 

(p) St Stamm,j, [ ISUoj 2 Cli. 133. 
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tender) whether or not a receipt can be demanded &g of 
right (q), but the decisions under earlier statutes may 
not now apply, as by the Stamp Act, 1891, ss. 101—103, 
the duty of stamping is primarily thrown on the creditor; 
this renders him liable to a penalty if he refuses to give 
a receipt, or gives one improperly stamped, and it seems 
that demanding the performance of a statutory duty 
ought not to invalidate a tender. 

Right to Interest. 

There is no implication at common law of an agree¬ 
ment to pay interest, except in the case of certain 
commercial instruments— e.y., bills id exchange (r). 
Thus, for example, interest will not, in the absence of 
agreement., be allowed on the following : a guarantee (*), 
an account stated for goods sold ((). But there are 
exceptions to the rule, for in the following eases interest 
—t.c., simple interest (compound interest is never 
allowed, unless by express or implied contract («.))—is 
chargeable: 

(1) Where there is an express or implied agreement; 

(2) Where the usage of trade allows it; 

(3) On money due on awards and payable on a certain 

day and properly demanded (i); 

(4) On a bond with a penalty (y) ; 

(q) Rainy v. Header (1824), 1 C. & P. 257 i Richardson v. JddUSSh 
(1841), 8 M. Il W. 2!)8. 

(r) The Bills of Exchange Act, 1882, a. 57, uow regulates this. 

(a) Hart v. Rickards (1820), 7 Biug. 254. 

(() Cholic v. Duke oj York (1808), 8 fiap. 45. Aliltr, apparently 
lor money lent (Blaney v. Hendricks (1771), 2 W. Bt. 761). 

(«) k'eryusson v. t'yje (1841), 8 0. & F. 121. 

(x) Johnson v. Durrani (1810), 4 C. & B. 227 ; Finhornv.Tuckixytoa 
(1811), 2 Camp. 468. 

(y) Hayan v. Faye, 1 B. & 1*. 227 i Vameron v. Rtruth (1819), 
-» - a i.i , „ ins 
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(E) As against the principal debtor, on money paid 
by p surety (:); 

(0) Upon money obtained by fraud mid retained by 
fraud (n ); 

(7) By s. 28 of I ho Civil Procedure Act, 18,'b‘t, interest 

at, the current rate may be allowed bv wav of 
damaees on all debts or .sums certain payable 
at a certain time by virtue of a written instru¬ 
ment ; or il payable otherwise, from the date of 
a written demand for payment pivine notice 
that, interest will be claimed from the dale of 
demand until payment. Tim “sum certain 
payable “ must be one which is due absolutely 
and in all events to the creditor (b). If interest 
is oi veil under this section, the rate i* usually 
■> per cent, per annum ; but this is not invari¬ 
able (c), 

(8) On a judgment debt interest runs at t per ceitt. 

until the judgment is satisfied (d). 

{'.<) When by Act of Parliament it is provided that, 
interest shall be payable. The Hills of Exchange 
Act, 1882, for instance, provides that interest 
from time of maturity, or (in the case of a bill 
payable on demand) from date of presentment 
for payment, shall be pavable by the party liable 
on a dishonoured bill (e). 

( 2 ) Petre. v. Dunrombe (IS5I), 20 I,. J. Q. H. 242. 

(a) Johnson v. Iter, fltKMl A, (!. SI7. 

fj) tandon, Chatham ami Dimer Pail. Co. v. Smith Eastern Rail. Co , 
[1893] A. C. 429. * 

(c) See remarks of Kekkwich, .t, in Immlmi. Chatham and Dam 
" aU - Co. v. South Eastern Rail. Co , [I8!>2] I t'h. I2!l; anrl see vet 
lasni rv, at p. 133. 

(<f) Judgments Act, 1838. 

(*} Section 67. 
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Though money owing to a person be wrongfully 
withheld, interest cannot be recovered unless the party 
to whom the money is due brings his ease witfrin one 
of the exceptions above named. 

Money-lender* Ad, 19(H).—Since the abolition of the 
usury laws, interest may be legally charged at any rate 
agreed upon by the parties to a contract. But under 
the Money-lenders Act, 1900, the transactions of a 
money-lender may be re-opened by the court if the 
interest or charges are excessive and the transaction 
is harsh and unconscionable, or such that a court of 
equity would give relief. In such cases the court may, 
having regard to the risk and all the circumstances, 
adjudge what, sum is fairly due for principal, interest, 
and charges, and relieve the borrower or his surety 
from payment of the. excess (/). The Act only applies 
to h person whose business is that of money-lending, or 
who in any way holds himself out as carrying on that 
business ; it docs not affect the transactions of pawn¬ 
brokers, bankers and others, nor the contract of a 
person making a loan in the course of and for the pur¬ 
poses of a business not having for its primary object, 
the lending of money (</), 

After considerable conflict of judicial opinion, the 
case of Samuel v. Neubold (h), in the House of Lords, 
has finally settled upon what principles the Act is to 
be construed, and to what cases its remedial provisions 
apply. It undoubtedly extends to cases in which a 
court of equity would not. formerly have granted relief. 

(/) Section 1. 

ig) Section (l. See, fur example, LilchjfU v. Drfyfua, [1900] 
1 K. B. m . 

(h) \\mM A. <\ 4AI. 
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The policy of the Act. was to enable ( lie court to prevent 
oppression.* leaving it in the discretion of the court to 
weigh e-Ach case upon its own merits, and to look behind 
a class of contracts which peculiarly lend themselves to 
an abuse of power. Excessive interest (without any 
other element of unfairness, over-reaching or coercion) 
may of itsell be evidence that, the bargain is lmrsh and 
unconscionable, and, if established, the. onus is thrown 
upon the money-lender to prove anv facts which may 
justify his apparently excessive charges. 

A money-lender must be registered in his own or 
usual trade name, and carry on business in the regis¬ 
tered name and at, the registered address (i). The 
usual trade name " must not. lie. one assumed for the 
first, time for the purpose of registration, and* partner¬ 
ships must, he registered in the names of the individuals 
who constitute them (k). It is always a question of 
fact at what plaee the business is carried on. and the 
Act does not mean that, every step and every incident . 
of every piece of the money-lending business must be 
transacted at the registered office. Thus, the money 
may be banded over and the security perfected at the 
bouse of the borrower, if the business is really controlled 
and directed at tins registered address (l). A single 
money-lending transaction amounts to a carrying on 
of the business; and if that, transaction is carried out 
elsewhere than at the registered address, it will bo 
illegal and consequently void (m). Similarly, contracts 
by a money-lender who lias not registered his name under* 

(0 Section 2. 

(fc) Whilnmn v. Sudltr, [1910] A. f*. /»I4. 

(i) Kirkiwod v. (hvld, [1910] A. t\ 422. 

(m) Cornelius v. Phillips, (li»|M| A. <!. 199. * 
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the Act, or contracts made in some other name than that 
which lias been registered, are ilkqal (»). 

Where the transaction is illegal repayment of the loan 
cannot be enforced, and any security given for it must be 
restored, the borrower being a person whom the Act 
was designed to protect, and he is therefore entitled to 
recover, notwithstanding the illegality of the trans¬ 
action (n). If the security is valid, the transaction 
cannot he opened as against a bona fide assignee for 
value without notice (o). If the security is invalid, it 
will yet be good in favour of a bona fide assignee, foe 
value who is not himself a money-lender and who took 
it without, notice of any defect due to the operation of 
section 2 of the Money-lenders Act, 191)0. In such case 
the money-lender is liable to indemnify the borrower to 
the extent to which the latter has been prejudiced by the 
assignment (p). 

A money-lender must not be registered under any name 
including the word “ bank,” or implying that he carries 
on banking business (q). 

Breach of Contract. 

Total Breach .—Upon breach of contract there is 
always a right of action for damages, and though no 
actual damage can be proved, nominal damages will be 
given. If the contract an a a'liole is broken, the injured 
party has several remedies: (i) be may treat the breach 
as a discharge, refuse to perform his part, and resist 
* successfully any action brought upon the contract; 

(w) Victorian Daylenford Syndicate, Limited v. Doit, [1005] 2 Ch. 
024 ; Bonnard v. Dolt, [190(1] l t’h. 740. 

“ (o) Section l (5). 

(p) Money-lenders Act, 1911, s. 1. 

( 9 ) Ibid. A 2. 
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(ii) In* may briny a claim for damages cither by an 
action o( bia own, or by way of counterclaim in an 
action broilylit against him by the other party ; (iii) he 
may, if he has performed any part of the agreement, 
briny an action for an amount equivalent to the work- 
done : this is called suing on a i/imiUum meruit, and 
the claim should be eo-extensive with the work done ( r ); 
(iv) in certain cases lie may luing an action for specific 
performance. 

Partial Hreaeh . - If the inin-peiformance goes only 
to a pait of the contract, the rights of the injured party 
are much more difficult to determine. If the non- 
performance of a particular portion of a contract be so 
far of the essence of the contract as to impW a virtual 
failure of the consideration, then the injured party will 
be discharged from further performance on his part; 
otherwise he must, seek his remedy in damages fof the 
particular breach (s). “ The rule of law ... is that, 

where there is a contract in which there are two parties, 
each side having to do something. . . . If you see that 
the failure to perform one pait ol it goes to the root, 
of the contract, goes to the foundation of the whole, 
it is a good defence to sav, ‘ 1 am not going to perform 
my part of it.’ . . . But Mr. Cohen contended that 
whenever there was a breach of a material part of the 
contract, it necessarily went to the root of the matter. 
1 cannot agree with that at all ” (<). 

(r) Farn.fU'orth v. (Jarrard l i 807 ), I Camp 38 ; Blanche, v. Colburn 
(1831), 8 Bing. 14. 

(a) See notea to Pordutjr v. Colt (1009), 1 Wm. Saund. 648 (inI, 

1871). 

(1) Lord Blackburn in J Inney titfd and Iron Co. v. Naylor (1884), 
9 App. Cas. 434, 443. 
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Frequently it happens that the contract is easily 
divisible into various stipulations— e.g., to deliver cargo 
at certain stated intervals, on March 1st, April 1st, and 
so on, in which case, in the event of breach of one of 
them, the general rulo is that the remedy must be by 
action for damages. If, however, the parties expressly 
agree that breach of a single term shall entitle the other 
party to treat the contract as abandoned, the general 
rule is inapplicable («). And if a party shows by his 
acts, or otherwise, an intention not any longer to be 
bound by his contract, this gives the other a right to _ 
refuse further performance, though, so far, one term only 
has been broken. “ The real matter for consideration is, 
whether the acts orconduct of the one do or do notamount 
to an intimation of an intention to abandon and alto¬ 
gether to refuse performance of the contract” (it). Thus, 
plaintiff agreed to buy of defendants some iron, to be 
delivered in two instalments, net cash within a fortnight 
of delivery ; after delivery, and when the first payment 
was due, plaintiff refused to pay, urging a set-off for 
late delivery -.—Held, that this did not exhibit an inten¬ 
tion to break the entire contract, so as to justify the 
defendant's refusal to continue performance; bis remedy 
was in damages for breach of contract (y). The House 
of Lords approved the principle in Mersey Steel and 
Iron Co. v. Naylor (z). 

If the broken stipulation' is quite independent of the 
remainder of the contract, or if the agreement of the 

• (») Culler V. fWi(IS07), 2 8m. L. C. (12th ed.) 1. 

(*) Lord Coleridge in Fresth v. Burr (1874), L. R. 9 G. P. 208, 

m 

' (y) Freed v. Burr, supra ; see also Withers v. Reynolds (1819), 

B. & Ad. 882 ; Simpson v. Crippin (1873), L. R. 8 Q. B. 14 ; and 
tf, Bond v. Muller (1881), 7 Q. B. D. 92. 

(*) (1884)J 9 App. Gas. 434. 
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on« party is made in consideration of tho agreement 
(and not of the performance) of the other party, the 
only remedy is in cross actions for damages. The 
modern tendency is against such a construction of the 
contract, but even in recent times cases of the kind are 
to be found («). Thus, if A. agrees to build B. a house, 
payment to he made on January 1st, and tho payment 
is not made, A. mav sue B., but he cannot refuse to 
build. 

In some cases the contract will include subsidiary 
promises, amongst which may be mentioned warranties. 
These are dealt with later in the treatment of tho con¬ 
tract of sale (6), and also in connection with marine 
insurance (c). The difficulty is to determine whether 
a certain stipulation amounts to a condition, or to a 
warranty merely, and the question is of importance 
inasmuch as the breach of a condition will generally be 
ground for avoidance of the contract, whilst the ordinary 
remedy for a breach of warranty will be an action for 
damages. 

As regards conditions, those may be precedent or 
concurrent. If a condition is concurrent, each party 
should perform his agreement at the same time— 
in Bankart v. Bowers (d), A. agreed to buy a mine 
from B., and B. agreed to purchase all coal from A, 
A. sued B. for not taking coals, but it was held that 
the acts provided for by the contract were to bo con-" 
current, and that the plaintiff A. must show that he 
had performed, or at any rate was ready to perform, 
his part of the agreement (e). A condition precedent 

(a) See Mattock v. Kinglalce (1839), 10 A. A K. Ml. 

(b) Pod, pp. 203 el teg.; 268 el eeq. 

<*) Pad, pp. 409 -412. (</) (1860). t. K. 1 P. 484. 

{«) And tee Morton v. iamb (1797), 7 T. B. 126. 
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differs from a warranty ; the latter is a collateral under¬ 
taking ; but, though collateral a part of the contract. 
A condition precedent is where some act must, be 
performed, or some event happen, or some time elapse 
before the one party is entitled to demand performance 
from the, other. The answer to the question “ condition 
or warranty ? ” seems therefore to depend upon the 
circumstances and construction of the particular 
agreement. 

Anticipatory Breach. -Subject to what has been 
stated above, the renunciation of a contract by one party 
entitles the other to treat the contract as improperly 
rescinded, and he may sue at once for damages, though 
the time*o[ performance has not vet arrived, but lie 
must in such case treat the contract as at an eml ( f). 
For an example, see Hochnlrr v. l)o la Tour (</). where 
plaintiff on April 12th was engaged to act as courier 
to the defendant, the employment to begin in June. 
In May the defendant wrote to inform plaintiff that his 
services would not be required, and an action was at 
once commenced, although June had not arrived. It 
was held that the action would lie. *' Where there is a 
contract to do an act on a future dav. there is a relation 
constituted between the parties in the meantime by the 
contract, and they impliedly promise that in the mean¬ 
time neither will do anything to the prejudice of the 
other inconsistent with that relation ” (h). Probably a 
contract containing various stipulations cannot be 
put an end to, and an action brought upou it for an 

(/) Johnstone v. Milling (1880), 111 Q. B, 1). 460. 

(/) (1853), 2 E. 4 B. 678. 

‘ (A) Hoc\)Ur v. Be la Tour (1853), 2 E. 4 B.. at p. 689 : per Lord 
Cawhksu., C..I. See also Frost v. Knight (1872), L. R. 7 Ex. 111. 
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anticipatory breach, merely on account of repudiation 
of one ill the terms (i). 

Renunciation during performance will have, a similar 
effect, in Corl v. Ambergate Rail. Co. (k), the plaintiffs 
agreed to supply the defendants with 3900 tons of 
railway chairs at a certain price, the chairs to bo de¬ 
livered in certain quantities on certain dates. Those 
wore partially delivered, when the defendants said they 
would take no more. It was held that an action could 
bo brought at once, without showing an actual delivery, 
mere readiness to deliver being sufficient. Lord Camp- 
bkm, said : “ When there is an executory contract for 
the manufacturing and supply of goods from time to 
time, to bo paid for after delivery, if the purchaser, 
having accepted and paid for u portion of_the goods 
contracted for. give notice to the vendor not to manu¬ 
facture any more as he. has no occasion for them, and 
will not accept or pay for them, the vendor having 4jecn 
desirous and able to complete the contract, lie may, 
without manufacturing and tendering the rest of the 
goods, maintain an action against the purchaser for 
breach of contract." 

If the one party makes the performance impossible, 
this also gives an immediate right to treat the contract 
as at an end and sue for damages. In Lorrbck v. 
F rankly n (l ), the defendant agreed to assign his interest 
in a lease to the plaintiff, but before the date agreed 
upon for performance arrived, he assigned to another. 
It was held that the plaintiff could bring an action 
without waiting the expiration of the time. 

(0 Johmlont v. Millmij (1S8I1), Hi Q. B. D. 4MU. Unless, gierliaps, 
the repudiated stipulation goes to the whole consideration of tha 
contract. 

(A) (1831), 17 (j. B. 127. 


(f) (I8W), S If. B. 271. 
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If A. agrees with X. to do an entire work (e.g ., 1 to 
build, or to serve for a fixed time) for a specified sum, 
and the entire wor k is not carried out, there is a .breach 
which exonerates X., and A. cannot successfully sue 
on a quantum meruit as on a partly finished work, save 
where it was so agreed, or save where it can be shown 
that the non-fulfilment was caused by the faidt of X. (m). 
So a builder who abandons au entire contract to erect- 
houses after partly constructing them can recover 
nothing, even though the owner takes the benefit of his 
work by completing the buildings («}. The performance 
of the whole work is in such cases a condition precedent 
to the right to sue. But under a builder's contract to 
erect or repair a house, if the work has been substantially 
completed and is not entirely different from that con¬ 
tracted to be done, then although part of the work has 
been omitted or done badly, the builder can recover tho 
contract price subject to a deduction for defective 
work (o). 

Damages.—If no sum is mentioned, the amount of 
damages will be left to the decision of a jury or of a 
judge, and the amount claimed will be styled unliqui¬ 
dated damages. 

If a sum is named in tbc contract as the amount to 
be paid by the defaulting party upon breach of contract, 
this sum may he cither liquidated damages, or it may 
be a penalty. Liquidated damages are an assessment 
-.of tie amount which, in the opinion of the parties, will 

{«*) C'utter v. Powell (1807), 2 Sin. L. (•• (12th ed.) I j Appleby v. 
Myers, L. R. 2 C. P. 061. 

* (a) Sumpter v. Hedges, [1898] 1 Q. B. 073. See also Forman. A 
Co. v. The Skip “ IMde^daU,” [1900] A. (<. 190. 

(o) Dakin {H.) d Co., U<l. v. Ue, [1910] 1 K. B. 600, a A. 
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compensate for tho broach, and the court will, in the 
event of _ breach, award this amount of compensation. 
A penalty is an imposition laid on with a view to secure 
performance, and the courts will order only so much of 
it to be paid as will compensate for tho loss actually 
sustained by the injured party. In determining whether 
the sum fixed is in the nature of damages, or of a penalty, 
the court looks not to the name by which the parties 
have called it. but to the actual nature of the thing— 
e.g., if the parties fix a very large sum, and call it 
damages for non-payment of a small sum, the court will 
regard it as a penalty (p ); and the same view will be 
taken by tho court if the sum fixed is extravagant, 
exorbitant or unconscionable in regard to any possible 
amount of damages or any kind of damage .which may 
be conceived to have been within the contemplation of 
the parties when they made the contract (q). 

In considering whether a named sum agreed to be 
paid on breach of contract is a penalty or liquidated 
damages, the test “ appears to be, whether the loss 
which will accrue to the plaint ill from an infringement 
of contract can, or cannot, he accurately or reasonably 
calculated in money antecedently to the breach. If it 
can be so calculated, then the iixing ot a large sum of 
money will be. treated as a penalty. Where tho loss is 
absolutely uncertain it will be treated as liquidated 
damages ” (r). Further, a sum payable on one event 
only will in general be regarded as liquidated damages ; 
but if payable on the breach of one or more stipulation^ 
of different degrees of importance, the presumption is 

(p) See Kztnble v. Fnrrat (182‘J), H Bing. 141. 

(?) ClydtsdaU, tit'. Co. v. Don Josi (Uwtanzda, (HWOJ A. ('. 0. 

(r) M&yne on Damaged (8th ed.), p. 175. 
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that the parties intended the sum to be penal (*). But 
even in the latter case, if the damage is the same in kind 
for every possible breach, is incapable of being precisely 
estimated, is a fair pre-estimate of the probable damage 
and not unconscionable, the sum named will not be 
treated as a penalty (t). 

Damages are assessed in aceoi dance with the following 
rules : 

(1) The injured party should, so far as money can do 

it, bo placed as far as possible in the same 
situation as if the contract had been per¬ 
formed (u ); subject to the ipialdicatiou 
that- - 

(2) “ The damages should he such as mav iairlv 

and reasonably lie. considered cither arising 
naturally, i.i'., according to the usual course 
of things, from such breach oi contract itself, 
or such as may reasonably be supposed to 
have been in the contemplation of both parties 
at the time they made the contract, as the 
probable result of the breach of it v (j-j. 

Any damage which is not within the rule 
in lladlry v. liaxendak (a) is said to be “ too 
remote ” ; although it may in fact arise from 
the breach of contract. An estimate of damage 

(») Elplnnslonc (Ijonl) v. MOakland, tie. t'o. (1886), 11 App. Ch*. 
332 ; Law v. RoLhtch Load Board, [18112] 1 Q. B. 127 ; Strickland v. 

[1899J 1 g. B. 382; WiUson v. /.ow,[i890J 1 Q. B. 628; 
Pyt v. British Automobile Syndicate, [1900] 1 K. B. 425. 

• (k) Dunlop Pneumatic Tyre Co. v. Sew Caraqc, etc, Co., [1915] A. C. 
79. 

(u) Robinson v. Barman (1878), l Ex. 1>. 855; 11 ertheim v. 
Chicoutimi Pulp Co., 11911] A. l\ 301 ; British Wrshmj house Electric 
Co. v. Underground Electric Rails., [1912] A. C. 673. 

(x) Hadley v. Baxendalc (1854), 9 Ex. 341; Mayuc on Damages 
C8th ed.), pp t 12 cl sey. 
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may be based on probabilities, but the court 
will not award damages of a problematical 
character upon the. assumption that numerous 
events of a contingent nature, would have 
happened (y). But, although damages which are 
incapable, of assessment cannot be recovered, the 
fact, that they are difficult, to assess with 
cerlaintv or precision, docs not necessarily de¬ 
prive the plaintiff of his right to recover them, 
if they are not otherwise, too remote. The court 
or a jury must do its best to estimate the loss. 
A eontingenev may be taken into account, and it 
ilocs not. necessarily render (he damages in¬ 
capable of assessment, even when the contin- 
,'cucv is dependent, on the volition of a third 
partv or of the defendant himself. Thus in 
CInijilin v. Hicks (j) the defendant, advertised 
that he would employ as actresses at remunera¬ 
tive, salaries twelve ladies to be selected by him 
out. of fifty whom the readers of various news¬ 
papers, in which the candidates' photographs 
were published, had adjudged to be. the most 
beautiful. The plaintiff won her section and 
became, one of the fifty eligible for selection by 
the defendant; but the defendant made an 
unreasonable appointment which the plaintiff 
could not keep, and proceeded to select twelve 
out of the forty-nine who were able to keep the 
appointment. The jury assessed the plaintiff’s, 
damages at If 100 for the loss of her chance, of 
obtaining a prize and the Court of Appeal refused 
to disturb the verdict (j). 

(y) SapwtU v. Bats, 11010] 2 K. B. 480. 


( 2 ) 11<JII]2K. 15. 786. 
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(3) If there is special loss, not falling within either 

branch of the preceding rule, damages on this 
head can be awarded only if there is an actual 
contract to bo responsible therefor (a). 

(4) Damages may be assessed for prospective as well 

as incurred loss ( b ). 

Specific Performance. —This is a remedy granted 
formerly by courts of equity, but now by all courts, 
where damages of themselves will not be a sufficient 
compensation. It is used mostly with regard to con¬ 
tracts concerning land, but in certain cases the courts 
will compel performance of other contracts. Thus, a 
contract for the sale of a thing of iare beauty, or of 
one with regard to which there is a fancy value— e.g., 
heirlooms—will he ordered to he specifically per¬ 
formed (c). But specific performance of an agreement 
will not be granted (1) if the agreement is made with¬ 
out consideration, (2) if the court cannot supervise the 
execution, (3) if it is inequitable, (4) if it would be 
unenforceable against the person asking for specific 
performance. 

Termination ok the Contract. 

A contract which is in existence may be terminated 
in one of the following ways : 

(i) By Agreement. 

This may be (1) by substitution of a fresh agreement 
for the original, operating as a discharge of the earlier 

(а) Harm v, Midland Hail. Co. (1873), L. R. 8 C. V. 131. 

(б) See Hardy v. Potkeryill (1888), 13 App. U»s. 301. 

(c) Doidiag v. Betjem o»», 2 .1. A H. 044. See also Sale of Uood* 
Act, 1893, s 02, pool, p. 272. 
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contract (d); or (2) by » simple agreement to rescind 
before hcearh (e); or (3) by release after breach. 
Unless supported by valuable consideration, the release 
of a cause of action already accrued (except in the case of 
bills of exchange and promissory notes') must, be by 
deed (/); but if there be consideration, a parol release, 
will be effective by way of accord and satisfaction. 

If there are several creditors to one contract., release 
by anv one, is valid against, all, but the court will 
restrain any abuse of this power. And, as a general 
rule, a release of one of several joint debtors will release 
all; but here, again, the courts will so construe the re¬ 
lease as best to carry out the intention ol the parties (r/). 

A contract, may also be said to be discharged by 
agreement, when it terminates owing to the .occurrence 
of an event, on the happening of which it. was previously 
agreed that all rights and liabilities should cease— e.r/., 
A. agrees to be bound to B. for £500. but if lie dees a 
certain act. the bond is to be void. Upon bis doing 
this act, A. and B. are tier'd one from the other ; the 
contract is at an end. 

(ii) By Performance. 

See. Hide, pp. 56 cl set/. 

(iii) By Breach. 

See mUe. pp. 72 d sa/. 

(iv) By Lapse o! Time. 

Lapse of time does not generally put an end to the 
contract, but inordinate delay on both sides may justify 

{d) Anle, p. 67. 

(e) Com v. Lord XugetU (1833), 5 B. & Ad. 68, 05. 

if) Lodge v. Dicas (1820), 3 B. & Aid. Oil, 014. Ab to bill*, Me 
yod, pp. 343, 344. (?) B»c. Abr. Heleauo (A). 
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the inference that the contract has been abandoned (1). 
Lapse of time may bar the rijiht to Lriujr an action to 
enforce the contract., for by the Limitation Act, 1023, s. 3, 
it was enacted that all actions on parol contracts (with 
an exception since repealed (/)), shall lie “ commenced 
and sued within six years next after the cause of such 
action or suit, and not after.” 

By the Civil Procedure Act, 1833, s. 3, the action 
upon a contract under seal must bo brought within 
twenty years from the cause of action arising. 

By the Beal Property Limitation Act, 187-1, s. 8, 
it is provided that no action, suit, or other proceeding 
shall be brought to recover any sum of money secured 
by any legacy, judgment, mortgage, or lien, or other¬ 
wise charged upon or payable out of any land, but 
within twelve years next, after a present, right. to receive 
the, same shall have accrued to some person capable of 
giving a discharge or release, for the same. It- should 
be noted that this Act, applies to the personal covenant 
in a morigaye deed as well as to the remedy against the 
land, so that, in such cases the remedy on the specialty 
is barred after the lapse, of twelve years (k). 

Since under these statutes the right is not destroyed, 
though the remedy by action is taken away, so that no 
action can be brought, the contract still exists, and a 
lion in respect, of it will not be. destroyed (l). If, more¬ 
over, the contract is performed, the performance will be 

(h) Pearl Mill Co. v. Ivy Tannery Co., [11)19] 1 K. B. 78. 

(i) Mercantile Law Amendment Act., 1850, a. 9. This affects the 
•bearing ol the Statute of Limitations on merchants’ accounts. 

(k) Sutton v. Sutton (18811), 22 1 ’ll. 1>. 511; FearnsuU v. Flint, 
ibid. 579. There is. however, no Statute of Limitation applicable to 
ft mortgage of personal property, so that after the debt is barred the 
^security may still l*e enforced by foreclosure or sale (Lomlon and 
Midland Bank v. Mitrhdl, [I899| 2 t'h. 191). 

(/) Higgim V. Scott (1819), 2 B. & Ad. 413. 
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Rood, and tights acquired thereby will remain valid, and 
cannot be rescinded. 

The time counts from the day when the plaintilf can 
brinu his action- c</.. when the money becomes due 
and when the debt, can fiisf be. recovered by action (»i); 
aerordinglv. where the defendant was a foreign ambas¬ 
sador and ptivileged Irom being sued, the statute did 
not begin to run against, the plaintiff until the defendant 
ceased to be ambassador («). 

The tunning of the statute may be suspended if the 
parties are under ceitnin disabilities. A plaintiff who, 
when the cause of action atises. is under twenty-one 
years of age, or is a fi lin ' coirrt (o), or is non compos 
mentis, has six (or twenty) vents after these disabilities 
have ceased wherein to bring action (/>). .But. where 
the. time has once begun to run, no subsequent dis¬ 
ability will suspend the operation of the Statute of 
Limitations (q). If. however, there are several ‘joint, 
credit,ots, the disability of some will be no answer by 
the others for neglect in bringing the action within the 
time. 

If the defendant is beyond the seas when the cause 
of action arises (Ireland not to be so considered) the 
statute will not run against the plaintiff until the 
defendant’s return (r). But if any defendants are in 

(tfi) Hemp v. Garland (1843), 4 Q. B. 5!!*; Ilee.i'e.n v. Butcher, 
[1891] 2 Q. B. 509. 

(«) Muslims Her/ v. Gadban, [1894 ] 2 Q. B. 352. 

(o) But since the Act of 1882 a married woman has become discovert 
within the meaning of the Statute of Limitations, and this disability 
can no longer be said to exist (Loire v. Fox (1886), I ft Q. B. I). 6(17). 

(p) Limitation Act, 1623, a. 7 ; Civil Procedure Act, 1833, s. 4 ; M 
modified bv Mercantile Law Amendment Act, 1856, a. 10. 

(q) Homfray v. Scroope. (1849), 13 Q. B. 509, 512. 

(r) 4 & 5 Anne, c. 3, s. 19; Civil Procedure Act, 1833, s. 4; 
Musvrus Bey*. Gadban, supra. 
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the jurisdiction, these must he proceeded against with¬ 
out waiting the return of the others (s). 

If the plaintiff was ignorant of his rights, and the 
cause of such ignorance was the fraud of the defendant, 
and a fraud which could not, with the exercise of 
reasonable diligence, have been discovered before, then 
the time allowed by the Statutes of Limitations com¬ 
mences to run from the discovery of the fraud (<). It 
is immaterial whether or not the wrongdoer has taken 
active measures to conceal his fraud, so long as the party 
injured has not been guilty of laches in failing to discover 
the fraud at an earlier period. After discovery of the 
fraud the statute commences to run («). 

On the other hand, where money has been paid under 
a mistake yf fact, the statute begins to run from the date 
of payment, and not from the date when the payment 
was actually discovered, nor from the date when it. 
might have been discovered by the exercise of reasonable 
diligence (x). 

Revival of the Remedy.— Although the right, of action 
is already barred by lapse of time, it may he revived by 
acknowledgment, of the debt, or by (what is much the 
same) part payment (ij). 

Acknowledgment at one time could he made verbally. 
Now, by Lord Teuterden’s Act, it is enacted that “ no 
acknowledgment or promise by words only shall be 
leemed sufficient evidence of a new or continuing con¬ 
tract, whereby to take any case out of the operation of 

(*) Mercantile Law Amendment Act, 1866, a. 11. 

It) Qibbs v. Guild (1882), 9 Q. B. D. 69. 

(#) Bull's Coal Mining Co. v. Osborne (1899), A. 0. 361; Oelker* 
r . m #, [1914] 2 K. B. 139. 

(*) Baker v. Courage A Co., [1910] l K. B. 56. 

(y) See Oh&semore v. Turner (1876), L. R. 10 Q. B. f>00. 
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(thd Statute of Limitations (s)|, or to deprive any 
party of the benefit thereof, unless such acknowledg¬ 
ment or promise shall be made or contained by or in 
gome writing to be signed by the party chargeable 
thereby ” (a) ; or his agent duly authorised thereto (6). 

The Mercantile. Law Amendment Act, 1850, further 
enacts that a payment of principal or interest, by one 
co-contractor shall be good to renew the remedy as 
against himself, but against himself alone (<■); but the 
benefit of this provision is confined to certain specified 
Acts, such as the Limitation Act, 1023, s. 3 (d) ; and 
the t'ivil Procedure Act, 1833, s. 3 (e). 

The Civil Procedure Act, 1833, s. 5, contains provisions 
as to written acknowledgments of debts due under deeds, 
blit barred by the earlier sections of the same statute. 
Under this section an acknowledgment in writing by one 
of several joint debtors revives the reinedv against 
them ail (/), . 

An important question in practice is -What is a 
snltieient acknowledgment ,! 

If there be an absolute unconditional acknowledg¬ 
ment of the debt and nothing more, the law implies ft 
promise to pay ; but if there be an acknowledgment of 
the debt coupled with a promise to pay, the question 
arises whether the promise is conditional or uncondi¬ 
tional ( g ). If the promise is conditional, it must be 

<*) Limitation Act, 1623. 

(а) Statute of Frauds. Amendment Ai t. 182S. 

(б) Mercantile law Amendment Act, 1856,». 13. 

(c) Ibid ., •. U. 

(d) Ante, pp. 83, 84. 

(e) Ante, p. 84. 

</) Sead v. Price, |tiH»] 2 K. B. 724. 

(V) Tanner v. Smart, 6 B. & 0. 003 i Smith v, Thorne (1852),, 
B. 134 ; Chaetmure v. Turner (1875), L. K. 10 Q. B., at pp. 506, 
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shown that the condition lias been fulfilled (A). S6, if 
the acknowledgment be, accompanied bv a refusal to 
pay (»), or a statement that the debt cannot be sued 
on ( k ), the statute will still operate to bar the. remedy ; 
but an unconditional acknowledgment coupled with an 
expression of hope that the debtor will be able to pay, 
is sufficient (/). The acknowledgment also must be 
made before action brought (m), and if lost, its contents 
may be proved by oral evidence (n). 

A further way of reviving the remedy is by part 
payment of the debt due on the contract; but here 
also the act must be clearly referable to the contract, 
and be done in such a way as to raise a promise to pay 
the residue. Thus, when the debtor in paying part, 
showed that he considered himself to be paying all, 
there being nothing to show that he intended to pay 
the rest, it was held that he was entitled to rely upon 
the statute (o). When part payment is made by bill 
or cheque, the statute runs from the date when the 
instrument is handed to the creditor, and not from the 
date of its actual payment (p). Acknowledgment or 
payment to a person other than the creditor or his agent 
will not suffice to get rid of the statute (</). 

(v) Impossibility. 

If the contract be to do an obviously impossible act 
—«.</., to touch the sky—it is clearly void ab initio; 

(h) Re Ru'er Steamer Co. (1871), 6 Ck. 828, per Mf.llish, L.J. 

(i) Linleif v. Bonsor (1838). 2 Scott, 399, 403. 

(k) RouKTofl v. Iamm (1818), 4 M. & S. 457. 

(/) Cooper v. Kendall , [1909] 1 K. B. 405. 

(m) Bateman v. Pinder (1842), 3 Q. B. 674. 

(») Read v. Pricy, [1909] 2 K. B. 724. 

(o) Foster v. Dawber (1851), 6 Ex. 839. 853 ; 20 L. J. Ex. 385, 392. 

\p) Marreco v. Richardson, [1908] 2 K. B. 584. 

(q) Stanford, etc. Banking Co. v. Smith, [1892] 1 Q. B. 705. 
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ana so if the subject-matter lias ceased to exist at the 
time of contract (r). 

If t^c impossibility arises subsequently to the making 
of the contract, it will, in the absence of agreement to 
the contrary, be no excuse if in its nature the perform¬ 
ance might have been possible (s). In Kcnron v. 
Pearson ((), a man agreed to deliver -a cargo on board 
in the usual time ; but owing to delays caused bv ice, 
the carrying out of this promise was rendered impos¬ 
sible, It was held that this did not put an end to the 
Contract, or the condition. So, in Jones v. SI.. John's 
College («), a contractor agreed to finish and to do 
alterations in a certain time. The alterations demanded 
were such as to make it impossible to finish in the 
specified time ; but this impossibility was not admitted 
as an excuse, the court saving that lie might have 
made allowance for such an event in his contract. The 
following are exceptions to the above rule : 4 

(i) Where the impossibility is caused bv law— e.g., 
if after the contract, is made an Act of Parliament is 
passed rendering the performance illegal (r). 

A temporary prohibition rendering further perform¬ 
ance illegal for a substantial and indefinite time may 
terminate the contract. Thus, in Melrojtolilan Water 
Board v. Dick Kerr <6 Co. (/), the Ministry of Munitions 
>n the exercise of statutory powers conferred bv the 
Defence of the Realm Acts required contractors to cease 
work under a contract for the construction of a reservoir 
and to place their plant at the disposal of the Ministry 

(r) Couturier v. Uastit (1858), 5 H. L. Cos. 073. 

(*) Taylor v. Caldwell (1862), 3 H. & S.. at i>. 833. 

«) (1881), 7 H. t S. 386. 

(a) (1871), L. R. 0 0. B. 115. 

(e) Bails y . D* Crespigny (1800), L. K. 4 t). 11J SO. 

(•r) (1018). 1 A. C. tin. 
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at Munitions. By its terns the contract enabled the 
engineer to grant an extension of time for completion, 
where the contractors had been unduly delayed or 
impeded; but, the House of Lords held (I) that this 
provision did not apply ; and (2) that the contract had 
oeased to be operative because the character and duration 
of the interruption would make it when resumed a 
really different contract based on changed conditions (y). 
If a temporary prohibition only affects part of a con¬ 
tract and the contract remains lawful to a substantial 
extent, and is of such a nature that the consideration 
cannot be apportioned, the parties will not be excused 
from further performance (c). 

A person who has in part performed an entire,contract 
the further performance of which has become illegal 
cannot, in the absence of some new agreement, sun 
Upon a quantum meruit (a). It must not be assumed 
that? snob a result would follow in the ease of a sale of 
unascertained goods. 

So also impossibility arising from a lawful act of 
His Majesty's Government will excuse performance. 
e.g., if tbe Government lias requisitioned specific goods 
in the hands of the seller before the property in them 
boa passed to the buyer, the seller will he excused from 
carrying out his rontraet (ft). 

(ii) When the performance depends upon the con¬ 
tinued existence of a given person or thing, the exist¬ 
ence of which the parties must from the beginning 

(y) [1918) 1 A C 119. 

It) Leision Uas Co. v. Leiston-cum-SkemU Urban Council, [1918] 
SK.B. 428,0. A. 

(a) St. Khoch Shipping Co. v Phosphate Mining Co., [1918] 2 
K. B. 624. Sec post. p. 419. 

(b) ReShijdon Anderson ,H'o. v Harrison Pros, d- Co.'t Arbitration, 
[I9ir.| :i K. B. 878. 
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hata known to ho necessary to Min fulfilment of the 
contract, a condition is implied, t hat impossibility arising 
from tfye perishing of the person or thing without default 
of the party liable to perform the contract, shall excuse 
the performance (e), whether the person or thing actually 
perishes or ceases to exist, in a condition lit for (he purpose 
of the contract (cf)—a lady agreed to play at a 
concert, but was prevented bv dangerous illness, and it 
was derided, on the above principle, that, no action 
would lie against her for breach of contract, (r). 

In Taylor v. Caldwell (e), which is the leading case 
on the subject, an agreement to let a music-hall for 
four days was held to he terminated when the hall was 
burned down. Many eases arising out of the post¬ 
ponement of the coronation of his late Majj'stv King 
Edward the Seventh have further defined and illustrated 
the doctrine of Taylor v. Caldwell. All these eases 
show that a contract may lie based on the assumjition 
that a certain event will happen, and if the event, does 
not happen, the contract will come to an end, although 
the direct subject-matter of it,—a ship or a room— 
■may continue in existence, lint the doctrine lias no 
application unless the happening of the event, is assumed 
by both parties to lie the sole basis of the contract. So, 
a person who hired a steamship for the purpose of 
seeing an intended roval naval review, was held not 
entitled to refuse payment because it bail become 
impossible to use the vessel for the particular purpose 
contemplated by him(/). Neither does the doctrine 

<e) (1862), 3 B. * 8. 826. 

(rf) Niekoll v. Ashton, [ 1901J 2 K. K. 120 ; (l (!om. Cns 150. 

(<) Robinson v. Davison (1871), Is. H. 0 Ex. 201*. 

■if) Herne Bay Sieamltoal < o. v. Hutton, {IWHtJ 2 K It 083} tf. 
Krm v. Henry, ibid. 740. » 
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apply when the parties have themselves provided for 
the contingency of performance becoming impassible (g). 
fn cases to which the doctrine applies, the rights of the 
parties must be ascertained at the moment when per¬ 
formance or further performance becomes impossible; 
each party is excused from any act of further perform¬ 
ance, but the contract is not void ah initio, and money 
paid under it cannot be recovered hack (A). As 
impossibility only releases the parties from further 
performance, it follows that if, by the terms of the 
contract, anv right has accrued before the time when 
performance became impossible, that right can he 
enforced (i). 

Effect of War on Contracts. —It is convenient to deal 
separately Vith this topic, although it really involves the 
application of the principles discussed above to the 
special conditions created by the outbreak of war. 
War will render the further performance of contracts 
which involve trading or commercial intercourse with 
the enemy unlawful, and therefore impossible ; although 
neither party to the contract is himself an enemy. In 
such case an executory contract is put an end to and 
not merely suspended, both parties being absolved from 
further performance (k). But the principle does not 
justify the confiscation of an enemy's property, though 
his right to the return of it is suspended during war (/). 

Where a contract has been entered into before the 

(j) KUioU v. Crukhlty, (liHUJ 1 K. B. .Wi; affirmed, [190(1] A. 0. 7. 

(A) Blahcley v. hltiUcr, [1903J 2 K. B. 7(H). 

(i) Chandler v. WtMtr, [19M] 1 K. B. 41)3, 

(k) Ksposito v. Bowden (1857), 7 E. & B. 7t53. A suspensory clause 
id the contract has no operation and is contrary to public policy. 
firld Bieber <b Co. v. Bio Tinto Co., [1918] A. C. 21)0. 

(/) Hugh Stevenson <k Sonn v. Aklien-GeselUchafi fitr Carlonnagen 
Industrie. [IMS] A. 0.* at p. 245, per Lord Finlay, L.U. 
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outbreak of war wit-h a person who has heroine an alien 
enemy, his obligations are not extinguished if further 
performance of the contract does not involve the doing 
of any illegal act, e.tj., an enemy lessee may lie sued for 
rent accrued during war (m). 

The question whether a person is an " enemv ” is not 
to lie determined by his nationality, but. by the place 
in which he resides or carries on business («). Accord¬ 
ingly, if the subject of an enemy power is resident and 
trading in England with the actual oi implied licence of 
the Crown, he may make contracts during war and 
enforce them by action, even though at the time he may 
be interned as a civilian prisoner of war (<>). 

Parties may he discharged from further performance 
of mercantile contracts by a vital change *<f circum¬ 
stances which bring about, the complete frustration of 
the commercial adventure. This is frequently caused 
by the direct, or indirect consequences of war (p ),’and 
the doctrine appears to rest on an implied condition that 
the contract shall cease to be binding under circum¬ 
stances which destroy its object and which were not 
present to the minds of the parties when they made the 
contract, for it has no application to contingencies which 
are expressly provided for (i/). .Mere delay, difficulty 

(is) Balneg v. JjiwcnJekl, [I91bj 2 K. B. 707 ; see stso Srtujman r 
Bogle Insurance Co., [1917] 1 I’h. 519, post, p. iititi, 

(n) Porter v. Preudenbtrg, [1915] 1 K. B. S57. 

(oj Bchaffenias v. Goldberg, [I91S] 2 K. B. 2ST, C, A. 
ip) The rights and obligations oi parties to .ontracts may be 
attested by emergency legislation ui a transitory iharaeter, having 
for its object the defence or safety of the realm or the protection of 
the country's citizens from senous hardships. No attempt is made in 
this work to deal with such temporary interference with contractual 
rights aad obligations. 

(?) Tamplin Steamship Co. v. Anglo M>clean, etc. Co., (tUltij S 
A. 0. 397; Bank line, ltd. v, Arthur Co pet d.* Co., [1919] A. C. 
436. 
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or loss of profit will not of themselves relieve a party 
from his contract. Perhaps the best test to apply is 
to ask whether “ reasonable men could have contem¬ 
plated the circumstances as they exist and yet have 
entered into the bargain expressed in the document" (r). 

(vi) Miscellaneous. 

A contract may be put an end to—(i) by merger, by 
the substitution of a higher grade of contract—e.</., a 
judgment for a simple contract debt; (ii) by bankruptcy 
(unless the contract is one which the trustee in bank¬ 
ruptcy can and does adopt), so far as the contract gives 
rise to a debt provable in bankruptcy ; (iii) if the 
contract be in writing, by an unauthorised alteration in 
a material part made by a party seeking to enforce the 
contract. 


False Representations. 

A representation is a statement made by one party to 
another, before or at the time of the contract, of some 
matter or eircumstanco relating to it. 

An untrue representation may fall into one of seven 
classes. It may be— 

(a) a mere statement of opinion honestly given; o* 
it may be a mere flourish in the nature of a 
puff; if this be proved, the deceived party in 
such case has no right of action in relation to 
it; or 

fb) it may amount to a warranty— i.c., to an agree¬ 
ment not being an essential term of the con-” 
tract, but connected with it collaterally; the 

(r) Scottish Navigation Co. v. IP. J. Hauler di Co., [I9I7J 1 K. B. 

*1 p. 249, /xf Lawbkkck, J. 
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falsity may entitle the deceived party to damages, 
but not to rescind (s); or 

(c.) it may be an essential term of the contract itself, 

* in which case its falsity will entitle the deceived 
party to sue for damages, or rescind the contract 
at his option (t ); or 

(d) it may, though innocently made, he a statement 
which the maker may not deny, for " where . 
one by his words, or conduct, wilfully causes 
another to believe the existence of a certain 
state of things, and induces him to act on 
that, belief, so as to alter his own picvious 
position, the former is concluded from averring 
against the latter a different slutc of things as 
existing at the same time " (a); or 
t,e| it may be a statement innocently made not tailing 
in any of tho above categories, but which is 
material, and which induced a party to eater 
into the contract; it may then be classed as 
an “ innocent misrepresentation ; or 
(f) it may be a fraudulent misrepresentation. 

It is proposed to refer in more detail to misreptfe 
sentations classed under (e) and (f). 


(i) Fraudulent Misrepresentation. 

No precise definition is given in the English law 
books ; it has been said to include every kind of artifice 
by which one person deceives another. The elements of 
which it must necessarily consist are the Mowing (x): 


(«) Ilut brrarli of warranty.. with a iwlicy of marine 

insurance entitles tho injured party to rescind. 

(t) But see an exception to thin, poni t p. 100. 
u) Lord Lemma*, in Pit bird v. Hmn (1837), »> A. 1$., at p. 474. 
z > buyington v. FUztnuurice (1880), 29 L'h. I>. 450 , 4W, 482. 
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1. A False Representation of a Material Fact. J —k 
mere expression of opinion therefore will be no fraud, 
nor usually will a declaration of intention ; thus, if a 
vendor says, “ 1 think that horse, worth £10,” though 
the statement is knowingly false, no action will lie. If, 
however, lie says, " 1 gave £10 for it,” this, if untrue, 
would be such a representation as to be the foundation 
of a fraud. A statement of intention is usually not a 
statement of fact (;/), but it may be (s); “ the state of 
a man's mind is as much a fact as the state of his 
digestion” said Bowen, L..1. ( 2 ). It has been ques¬ 
tioned whether mere non-disclosure can amount to 
fraud. “ Mere omission, even though such as would 
give reason for setting aside a contract, is not, in my 
opinion, if it does not make the substantive statements 
false, a sufficient ground for maintaining an action for 
deceit ” (a), and “ there must, in my opinion, be some 
active misstatement of fact, or, at all events, such a 
partial and fragmentary statement of fact, as that the 
withholding of that which is not stated makes that 
which is stated absolutely false ” (6). The rule then 
seems to be, that if the fragmentary statement made is 
rendered untrue by that which is not stated, the repre¬ 
sentation is fraudulent; otherwise, it is not. 

2. A Representation Known to be False, or made 
without Belief in its Truth, or Recklessly, without Caring 
whether it be True or False.— At one time, some judges 
considered that false statements carelessly made without 

(y) Ahulduon v. Alder ton (1883), 8 App. Cas. 487. 

(*) Edainyion v. Fttztmurice (1885), 29 Oh. 1)., at p. 483. 

(tt) Cotton, L.J., in Arkwright v. i\ewbold (1881), 17 Oh. D. 320, 

(6) Lord Cairns, in Peek v. Gurney (1873), L. R. tt H. L. 377, 403 ; 
and see per Jkousl, M.R., in Smith v. Chwiwick (1882), 20 Ch. D. 58. 
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reasonable ground of belief in their truth, apart from 
actual dishonesty, constituted a species of*«**4epal 
fraud.” This doctrine must be treated as now exploded 
by the' important rase of Derry v. Peek (r). There a 
oompany issued a prospectus, stating that the company 
had a right to use steam power for its tramway cars; 
as a fact, the consent of the Board of Trade was required 
before steam could be used, and when, afterwards, con¬ 
sent was applied for. it was refused. The directors 
believed the truth of their statements, and pleaded 
that they had reasonable ground for believing them to 
be true. In the House of Lords it. was definitely settled 
that, in order to maintain an action for deceit, a false 
statement must be. (1) false to the knowledge of the 
person making it; or (2) untrue in fact and not. believed 
to be true by the person making it ; or (,'i) untrue in 
fact and made recklessly—c.;/., without any knowledge 
on the. subject, and without caring whether it. is trio* or 
false. But a false statement honestly made without 
any reasonable grounds for belief in its truth is not 
sufficient; in other words, in an action of deceit the 
plaintiff must prove actual dishonesty, not mere negli¬ 
gence or blundering. 

If the representation in fact be fraudulent within the 
definition above given, honesty of motive in making it 
will not be an answer to an action of deceit (</). 

A false representation upon which an action for deceit 
could not be founded, may nevertheless lie actionable 
if it is made in breach of fiduciary duty or of a contract 
to exercise due care (e). 

(e) (1889), 14 App. Cas. 337. 

(<t) PMiU v. »’o tier (1835), 3 B. & Ad. 114 ; Fatter v. Chari", 

1 Bing. 105. 

(«) Hocton v. Ashburton, [1914] A. C. 932. 
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3. A Representation Intended by the. Maker to “be 
mmtftn by the Party Misled by it.—“ A mere naked 
falsehood is not enough to give a right of action, but if 
it be a falsehood told with an intention that it should 
be acted upon by the party injured ” jit is sufficient] (/)s 
In the case of Ixmgridye v. Levy ( y ), defendant sold a 
gun for the use of a customer and his sons, one of 
these being the plaintiff. The gun burst and injured 
the plaintiff, and this action was brought to recover 
damages for fraud in describing the gun. It was held 
that the plaintiff could recover, for the jury having 
found fraud, ami the gun being to the defendant’s 
knowledge for the use of the plaintiff as well as for 
that of the actual customer, the fraudulent representa¬ 
tion was intended to he acted upon by the plaintiff. 

A converse case is that of Peek v. Gurney (h), where 
fraudulent statements being made in a prospectus, an 
action was brought by some shareholders who were not 
original allottees. It was decided that no action would 
lie, as the prospectus was only intendod to be acted 
upon by original applicants for shares. But when it is 
proved that tho prospectus is issued, not merely to 
induce applications for allotments of shares, but also to 
induce persons to buy on the market, those who buy on 
the faith of the prospectus are entitled to their remedy 
for false statements in the prospectus which actually 
deceived them (i). 

The law is, therefore, as stated by Wood, V.-C., in 
Barry v. Croskey (k): “ Every man must bo held 

e- 

{/) Parks,IB., in Lingridyc v. Levy (1838), 2 M. & W. 619, 631. 

(if) (1838), 2 M. 4 W. 619 ; UU W. 337. 

• (A) (1873), L. R. 0 H. L. 377. 

(>) Anirmt v. Mock fur 4, riSOfilU Q. B. 372. 

(*) (18«»),'2J.*H 1. ' 
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responsible for the consequence of a false representa¬ 
tion made by him to another, upon which T tKtrd 
person acts . . . provided it appear that such false 
representation was made with the direct intent that it 
should be acted upon by such third person in the 
manner that occasions the injury or loss. The injury 
must be the immediate, and not the remote consequence 
of the representation made " (/). 

4. The Reprcsentatidh must Actually Deceive. —If the 
promisee is not deceived by, or did not rely on the repre¬ 
sentation, the contract cannot be undone on the ground 
of fraud (m). Thus, a purchaser did not examine his 
purchase ; it contained a flaw, winch rendered it worth¬ 
less, and this (law was actively concealed. It. was 
decided that an inspection not being made, and tho 
concealment not having affected the mind of the 
purchaser, he cmdd not maintain an action* for 
deceit (»). 

It has been attempted upon this ground to set up 
a defence to an action for fraud, where the plaintiff 
actually examined the facts, or had an opportunity of 
so doing. In such a case, if he relied on the represen¬ 
tations, the fact that he also looked into the matter will 
not necessarily affect the case; but if ho did not rely 
on them, of course there is no remedy on the ground 
of fraud (o). In Redgrave v. Hurd (p), Jkshel, M.R., 

(l) This statement has received tho approbation of Lord Cairhs in 
Peek v. Gurney (1873), L. R. 6 H. L., at p. 413, and of the Court of 
Appeal in Andrews v. Mock ford, supra. 

(m) Smith v. Chadwick (1882), 20 Oil. li. 27 ; 9 App. Gas. 187. 

(n) Horsfall v. Thomas (1802), 1 H. & V. 90. 

(o ) Smith v. Land and House Property Corporation (1880), 28 ? 
3k. D. 7. 

firi / 1 KH 21 «»fi. n i. 
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said that, if the representation was material, it was an 
inference of law that it induced him to enter into the 
contract, hut with this Lord Blackburn does not 
agree ; he thinks the question to be one of fact (q). It 
is certain, that it’ statements are made, there is no duty 
cast on the other party to look into the truth of them. 
“ The representation once made relieves the party from 
an investigation, even if the opportunity is afforded ” (r). 
But perhaps there may be eases in which circumstances 
of suspicion may put the party upon inquiry, and make 
it his duty to inquire (r). 

5. Damage must have been Suffered. —Without this 
the fraud may exist, but no action for damages can be 
brought ummnection with it; “ fraud without damage 
or damage without fraud ” does not give rise to an 
action of deceit (.«). 

• 

Remedies,-— A defrauded person lias several remedies 
open to him. He. may (i) rescind the contract (with 
or without claiming damages (()); (ii) resist any aetion 
to enforce it, and obtain a declaration that it is void ; 
(iii) he may affirm it, and bring an action for damages 
for the fraudulent representation. 

A party who elects to rescind, must do so within a 
reasonable time (u). “ If in the interval, whilst he is 
deliberating, an innocent third party has acquired an 

(i q ) Smith v. Chadwick (1884), 9 App. Cas., at p. 196. 

(r) Baggallay, L.J., in Redgrave v. Hurd (1882), 20 Cli. D. 23 ; 
and Bee DobeU v. Stevens (1824), 3 B. & C. 623. 

(t) Halsbury, L.C., in Derry v. Peek (1889), 14 App. Caa., at 
p. 343. 

(0 Bowkn, L.J., in Neiobigging v. Adam (1887), 34 Ch. D., at 
> 1592 . 

>• («) Oakes y. Turquand (1867), L. R. 2 H. L. 325 ; Central Venezuela 
flail. Co. v. Kisch, ibid., 99. 
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interest in the property, or if in consequence of his 
delay the position even of the wrongdoer is affected, 
it will preclude him from exercising his right to 
rescind ” (t). Lapse of time will always he construed 
favourably to affirmation (//). The contract remains 
valid until it. is actually rescinded (;). 

It remains to add that bv a. ti of Lord Tenterden’s 
Act («), no action will lie on a representation, though 
false and fraudulent, as to the character, conduct, 
credit, ability, trade, or dealings of any person, made to 
the intent or purpose of enabling such person to get 
credit, money, or goods, unless the representation be 
made in writing signed by the party to be charged there* 
with. The section was passed to prevent evasion of 
the requirement of s. 4 of the Statute of Frauds (6), that 
guarantees must be in writing, by alleging that an oral 
representation was made fraudulently and suing for 
damages in an action for deceit; and Lord TentcrSen’s 
Act applies to frauduktU misrepresentations only and 
not to matters based upon any contractual or other 
breach of duty (r). The signatuie of an agent is not 
sufficient to charge his principal; and the protection 
extends to incorporated companies (it). 


(n) Clough v. Lowlon and North Western Hail. (Jo. (1872), L. R. 
7 Ex. 35, quoted with approval by Lord Watson m Aaron a Reefs v. 
Twiss, [1890J A. C., at p. 290. In consequent*! of this rule a shareholder 
cannot get rescission on the ground of fraud, unless he starts proceed¬ 
ings before a winding up ( (Jakea v. Turquantl (18(17), L. R. 2II. L. 325; 
Reese. River Silver Alining Co. v.-Smith (1809), L. R. 4 U. L. 04). 

(y) See per Lord Davkv, in Aaron's Reefs v. Twins, [1890J A. C., 
»t p. 294. 

{*) Reese River Silver Mining Co. v. Smith, supra. 

(a) 9 Geo. 4, c. 14, s. 0. 

(b) .Ante, p. 5. 

(c) Banbury v. Bank of Montreal, [1918J A, 0. 020. 

(d) Hirst v. West Riding Union Banking Co., Limited, [1901] 
2 K. B. 500. 
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(u) Innocent Misrepresentation. 

At common law (except in contracts requiring the 
utmost good faith), in order to obtain rescission of a 
contract on the ground of misrepresentation, wilful 
falsehood must have been shown. In equity it would 
(it seems) have been sufficient to show that the state¬ 
ment was material and false, though not necessarily to 
the knowledge of the maker (e), and relied on by the 
injured party. At one time there might have been a 
doubt as to this, but the dicta in lied gran: v. Iktrd 
have been accepted as law, quoted with approval (/), 
fold are now regarded as accurately stating the law. 
And Binoo the Judicature Act, 1873, the equitable rule 
prevails. Innocent misrepresentation, therefore, of a 
material fact, will entitle the injured party to rescission, 
though not to damages, if he moke his application in 
goocf time (</). But an executed contract for a lease (li) 
dr for the sale of a chattel or chose in action cannot be 
rescinded on the ground of an innocent misrepresenta¬ 
tion (i), except in cases where there is a fiduciary 
relationship between the parties (k). 

The party who takes advantage of his right to rescind 
a contract on the ground of innocent misrepresentation 
cannot recover damages, but lie may insist on being 
restored to the position he occupied before he entered 

' {«) Jesski„ M.R., in Rejlgrave v. Uvrd (1882), 20 Ch. D. 12. 

[f) 8ee per Bowbh, L.J., in Ntwbigging v. Adam (1887), 84 Ch. D., 
St p. G93. 

. (j) Srlanger v. New Sombrero Phosphate Co. (1878), 3 App. Cm,, 
*tp. 1279. 

(A) Angel v. Jay, [1911] 1 K. B. 688. 
r (i) Seddon v. North Eastern Halt Co., [1006] 1 Ch. 326; cf. Scott 
r. CouUon, [1903] 2 Ch. 249, post, p. 107. 

. (*) Amsttong v. Jackson, [1917] 2 K. B. 822. 



HALS* KKPRB8ENTATIOS8. 


108 


into tne contract. In Adam v. Newbiyijimj (l), the 
respondent, who was induced by innocent misrepre¬ 
sentation to become a partner in an insolvent business 
with the appellants, was held entitled on rescission to 
repayment of his capital, though the business, liis share 
of which he restored to the appellants, had then entirely 
failed with large liabilities. This case seems almost 
inconsistent with the rule that rescission will not be 
granted unless complete restitution can be made; if 
the decision is not based upon the fact that an insol¬ 
vent business ” is the same thing as a “ more insolvent 
business,” the rule must be taken not to apply to 
deterioration which is the result of inherent weakness 
in the subject-matter of the contract. Un the other 
hand, in hujunas Nitrate Vo. v. Lai/uiuts HyrAicute (m), 
rescission was refused where a change of position had 
rosultcd from the plaintiffs having worked certain 
nitrate deposits which they had purchased from 'the 
defendants. 

t As a rule, it is not the duty of parties to a contract 
to disclose everything which may affect the judgment 
of the opposite party in deciding whether or not to 
enter into the contract, provided that this silence does 
not cause the statements made to bn actually false (n). 
But there is a certain group of contracts which are 
voidable bv a party misled who enters into them unless 
sach party has disclosed to the other every material 
fact within his own knowledge, or that of his agent, at 
the time when the contract is made (o). These are 

(1) (1888), 13 App. Css. 308. See also Armstrong v. Jacks tsv 

X , where rescission was granted nutwitlutanding a fall in the 
of shares which had been sold to the plaintiff. 

(») [1899] 2 Ch. 392. (a) Sea a»(e. p. 9(1. 

(o) Blackburn v. Vigors (1887), 12 App. Caa. 631. 
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.styled contracts uberrimce fidei. They include all 
contracts of insurance (p), and are not limited to con¬ 
tracts of marine, fire and life (q), insurance ; contracts 
for the sale of land in some respects (r), suretyship 
[where there is misrepresentation or improper conceal¬ 
ment us to the relations between the creditor and the 
principal debtor (»)], contracts to take shares in com¬ 
panies (t), and partnership. 

There are a few exceptions to the rule that an innocent 
misrepresentation will not give rise to an action for 
damages; for instance, an agent who induces another 
to deal with him, innocently stating that he has an 
authority which he does not possess, may be liable in 
damages to those who act on and are injured by the 
misrepresentation (it). 

But a more important exception was introduced, in 
consequence of the decision in Derry v. Peek (x), by 
the Directors’ Liability Act, 1890, the provisions of 
which were re-enacted by s. 84 of the Companies 
(Consolidation) Act, 1908. The Act applies only to 
statements made in a prospectus inviting persons to 
subscribe for shares in or debentures of a company, 
and entitles persons so subscribing on the faith of 
untrue statements to proceed for damages against any 
of the following: (i) directors at the time of issuing 

(p) Seaton v. Heath, [1899J1 Q. B. 782 ; 4 Com. Cas. 193 ; reversed 
on the facts, sub nom. Staton v. Bumand, [1900] A. C. 135; 5 Com. 
Cat. 198. 

(g) London Assurance r. JHansel (1879), 11 Ch. D. 303. 

(r) Flight v. Booth (1834), 1 Bing. N. C. 370. 

(a) Phillips v. Foxall (1872), L. R. 7 Q. B. 080. 

(() Central Venezuela Bail. Co. v. Kiech (1887), L. R. 2 H. L., at 
p. 113. 

* (u) Bee per Lindlky, L.J., in Firbank's Executors v. Humphreys . 

(1887), 18 Q. B. U, at p. 02; and post, pj>. 140, 141. ' 

(a) See ante, pp. 90,97. 
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cn<s prospectus ; (ii) persons who have authorised their 
names to be placed on a prospectus as bein'? directors 
or as havin'? agreed (at once or after an interval) to 
become directors; (iii) promoters—i'.c., persons being 
parties to the preparation of the prospectus, and not 
being engaged in such preparation merely in a pro¬ 
fessional capacity ; (iv) any person who authorised tho 
issue of the prospectus. Liability may be avoided if 
the party attacked shows that he had reasonable ground 
to behove in the truth of the statements contained in 
tho prospectus ; or that he withdrew his consent to be 
a director before the issue of the prospectus, or that the 
prospectus was issued without his knowledge or consent; 
or that the prospectus being issued without bis know¬ 
ledge or consent, he at once, on becoming aware of 
the issue, gave reasonable public notice that it was so 
issued ; or that after the issue of the prospectus and 
before allotment under it lie became aware of siny 
untrue statement therein and gave reasonable public 
notice of the withdrawal of his consent thereto and of 
his reason for so doing. Moreover, the directors and 
other persons referred to above, may successfully defend 
themselves if they can show that the false statement 
is a correct and fair copy of or extract from a public 
official document, or is a fair representation of the 
statements or report of an expert; though if any 
person had not reasonable grounds for believing in 
the competency of the expert who makes the statement 
or report, this last ground of defence is not available 
to him. 

An action against directors and others under s. 84 
of the Companies (Consolidation) Act, 1908, is an action 
of tort to which the maxim aclio ]>ertioMlii) tnqritur cum 
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persona applies, and consequently no action will r ac 
against the executor of a person who has made such 
; untrue statement unless property or the value or pro¬ 
ceeds of property belonging to the person injured has 
been added to the estate of the deceased tortfeasor [if). 

Mistake. 

The rule of law has been thus stated : “ If, whatever 
a man’s real intention may be, he so conducts himself 
that a reasonable man would believe that he was 
assenting to the terms proposed by the other party, 
and that other party upon that belief enters into the 
contract with him, the man thus conducting himself 
. would be equally bound as if he had intended to agree 
to the otlibr party’s terms ” ( 2 ). 

But it may happen that what is apparently a contract 
is, pwing to mistake, no contract at all; consequently 
no rights or liabilities arise from the transaction— 
e.g., when the thing bargained for does not exist (a); 
in the case of error as to the person with whom the 
contract is made, whenever his identity can be regarded 
ts important (b) ; where there is a mistake as to the 
identity of the subject-matter; for in all these cases 
the two parties have never been ad idem. Thus, where 
A. agreed to buy of B. a eargo of cotton, to arrive u ex 
Peerless from Bombay,” and there were two ships 
which answered this description; the one being intended 

<y) O'c.jwi v. Peach, 119171 2 Ch. 108. 

'■ (z) Smith v. Hughes (1871), f.- R. 6 Q. 13., per Blackbukn, J., at 
p, 607. 

(«) Strickland v. Tamer (1872), 7 E*. 208. 
f (4) Smith v. W heater oft (1878), 9 Ch. !->. 223 ; cf. Itordvit v. Street, 
■{1890] 2 (j. B. 041, when a notorious money-lender fraudulently 
eosccaJed lye identity, and the oontraot wue avoided. 
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by A„ ami the oilier by 11., it seems there was no con¬ 
tract (c). In this case the contract us expressed com 
tained a latent ambiguity. It applied equally well to 
two subject-matters, and if each parly, doing nothin)) 
to mislead the other, understood it differently, thore 
seems no ground upon which the interpretation of one 
should be preferred to that of the other. If, however, 
they had both meant the same vessel, but had called it by 
an erroneous name, the contract would have been good. 

If two persons enter into a contract and understand 
the contract in a different sense, it will he binding, 
unless the party who desires to support the contract 
has, however innocently, by his conduct induced the 
mistaken belief of the other party as to the real meaning 
of the contract made. Thus, in Smith v. Utykes {d), 
X. bought oats from Y., the oats were new, X. thought 
he was buying old oats ; it was decided that this alone 
would not exonerate him from performing the contract, 
the seller having done nothing to induce the mistake on 
the part of the buyer. 

If a mutual mistake on a material matter is established 
to the satisfaction of the court, the contract may be set 
aside, although completed by assignment («). 

The above rules are applicable when the mistake 
is one of fact; if there is a mistake of law, the rule 
is Ignoranlia juris neminem exeustU {/). Thus in 
Kitchin v. Hawkins (//), the defendant called a meeting 
and proposed a composition, which was accepted by 

(c) Raffle, i r. WicMhaut (1864), 33 L. J. Ex. 160; 2 H. & C. 909 .. 

(d) (1871), L. B. 6 Q. B. 697. .See also Wilding v. Sandtrtm, 
[1807] 2 Oh. 534. 

(e) Scott V. Couison, [1903) 2 Ch. 249. 

(/) Bilbie v. Burnley (1802), 2 East, 469,471 

(») [1867), L. B. 2. 0. P 22. 
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nearly all the creditors. The plaintiffs did not consent, 
but acting under the impression that they were hound 
by the deed accepted by the required number of 
creditors, they took their share of the composition. As 
a fact the deed was void, but the court decided that the 
plaintiffs were nevertheless bound by their agreement 
to take loss, for their mistake “ was no mistake of fact, 
but only a mistake upon a nice point of law," 

In equity, and since the Judicature Act, 187:1, equity 
prevails, the rule is somewhat less strict. James, L.J., 
in Ex parte James (/i), said that the principle must not 
be pressed too far; and the Judicial Committee have, 
iu their judgment in Darnell v. Sinclair (<). expressed 
themselves to the same effect. “ In equity the line 
between mistakes in law and mistakes in fact has not 
been so clearly and sharply drawn " [as at common 
law], 

A,distinction lias been taken between mistake caused 
by ignorance of a general rule of law, and that caused 
by ignorance of a particular right; the contract in the 
. latter case being liable, to avoidance. “ When the word 
jus is used in the sense of denoting a private right, that 
maxim (k) has no application. Private right of owner- 
ship is a matter of fact; it may bo the result also of 
mattor of law ; but if the parties contract under a 
mutual mistake and misapprehension as to their relative 
and respective rights, the result is that the agreement 
is liable to bo set- aside as having proceeded upon a 
common mistake. Now that is the case with these 
parties, the respondents believed themselves to be 


{h) (1874), L. K. 0 Oh. App. (iU!>, hi4. 
(') (1881), 0 App. Om. 181, lWO. 

(k) Ignorantia juris hand cxcusat. 
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entitled to the property, the petitioner believed that he 
was a xtranger to it, the mistake is discovered, and the 
agreement cannot stand ” (/). 

Remedies in Cases of Mistake .—At common law the 
remedy is rescission when the contract is still executory 
and the status quo can be restored ; and money paid by 
mistake ot fact may be recovered. In equity there is a 
right of rescission, or in some cases, of rectification. 
Where the mistake is not mutual, the remedy is 
rescission, but the court may olfer the other party what 
the party making the mistake intended to give, and 
upon the offer being accepted, order rectification instead 
of rescission. 

Undue Influence and Duress. 

Undue influence is the improper use of any power 
possessed over the mind of a contracting party, and 
it may in all cases be proved as a fact (in). Moreover, 
according to the doctrine expounded in Uuguntin v. 
Baseleg («), undue influence is presumed (in the 
absence, of rebutting evidence) in all cases where 
the relative position of the parties is such as to 
render it probable that such influence exists and has 
been exerted ; e.g., between solicitor and client, trustee 
and cestui qm trust , guardian and ward, etc. But the 
relation of husband and wife is not one of those to. 
which the doctrine applies (o). Duress is actual or 
threatened violence, or imprisonment. In cases of 

(i) Lord Westbory, in Cooper v. Pkibbt (1807), L. R. 2 H. L. 140, 
170 i and see Earl Beauchamp v. Winn (1873), L. R. 0 H. L. 223. 

(») Smith Y. Kay (1889), 7 H. L. Cas. , at pp. 778, 779. 

{*) (1807), 14 Ves. 273. 

(o) Howes v. Bishop, [1909] 2 K. B. 390. 
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undue influence and duress the law considers that 
Consent is not freely given, and it allows the contract 
to be avoided at the will of the party coerced; the 
contract can subsequently be made good if ratified 
when that party is absolutely freo from the influence 
or power. Whether the coercion amounts to duress 
depends upon the facts of each particular case : “ when¬ 
ever from natural weakness of intellect or from fear— 
whether reasonably entertained or not—cither party is 
n a state of mental incompetence to resist pressure 
improperly brought to hear, there is no more consent 
than in the case of a person of stronger intellect 
and more robust courage yielding to a more serious 
danger ” (/»). 


Foreign Law. 

Cfmflid of Laws .—A dispute sometimes arises as t( 
what is to ho the law by which a contract or some, pari 
of it is to lie governed or applied. The uncertainty may 
be brought about by a variety of causes : for instanco 
(he contract, may he entered into in one country with i 
view to its being wholly or partly performed in another 
and the laws of the two countries may materially diffe 
08 to the validity or effect of one or more stipulation 
in. the contract. It is impossible either to exhaust thi 
circumstances which may give rise to the dispute or tx 
lay down hard and fast rules for the determination o 
afty particular case, but all the authorities agree tha 
hhe point to he ascertained is—what was or must b 
presumed to have been the intention of the parties witl 
•respect to the country the law of which is to goven 

()>( liiiTT, J„ in Nrott v. ft,bright (1887), 12 P. D. at p. 24. 
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the contract ? Any presumptions or prima facie rules 
which have from time to time been,evolved bv text 
writerc or laid down in decided cases am solely directed 
to the ascertainment of this intention. It must always 
be a matter of construction of the contract itself as 
read by the light of the subject-matter and the 
surroundin'' circumstances. The most satisfactory 
evidence of the intention of the parties is. of course, 
the language of the contract, and it is only where this 
leaves the question in doubt that there is any occasion 
to resort to other considerations : thus, where a contract 
was entered into in England between parties residing 
ill England and Scotland respectively, but was mainly 
to be performed in Scotland, the House of Lords 
largely based their judgment upon the, following 
clause in the contract: “ Should any dispute arise out 
of this contract the same to bo settled by two members 
of the London Corn Exchange or their umpire iif the 
usual way.” This was considered to he a clear indica¬ 
tion that the parties contemplated that the contract 
should be interpreted according to the rules of English 
law ( q ). 

Whoro the doubt is not removed by the language of 
the contract, the broad rule is that the law of the 
country whore the contract is mado presumably governs 
the nature, the obligation, and interpretation of it, 
unless the contrary appears to be the intention of the 
parties (r). The very manner in which this rule is 
stated shows that it is one which may have to give wly 
to other considerations of more weight. The place of 

(?) liamlyn <fc Co. v. Talisktr Distillery, [1894] A. 0. 202. 

(rj Jacobs v. Credit Lyonnais (1884), 12 Q. II. I). fiH9; In ff[ 

iesouri dtenmehip Co. (1880), 42 (‘h, I >. 1121. ® 
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performance is a very material fact. “ In most cases, no 
4oubt, where a contract is to be wholly performed abroad 
the reasonable presumption may be that it is intended to 
be a foreign contract determined by foreign law ; but this 
priml facie view is in its turn capable of being rebutted 
by the express or implied intention of the parties as 
deduced from other circumstances ” ( s). Even where a 
contract between English subjects is to be wholly or 
partly performed abroad the parties may only have 
intended to incorporate the foreign law so far as the 
regulation of the method and manner of performance 
abroad was concerned, without altering any of the inci¬ 
dents which attach to the contract according to English 
law. In Jacobs v. Credit Lyonnais (l ) a contract was 
made in England between English resident, houses 
for the sale of a large quantity of goods to be shipped 
by a French company at a port in Algeria. Owing to 
an insurrection in Algeria the export of this particular 
merchandise was forbidden by the authorities there, at a 
time when the contract had not been wholly completed, 
thereby rendering further performance impossible. 

■ According to the law of Algeria this would have 
excused further performance. It was, however, decided 
that the contract was an English contract, and the 
obligation to deliver being absolute the subsequent 
impossibility afforded no defence to an action for 
damages. 

Other material considerations, besides the place where 
tlfe contract was made and the place of performance, 
.may have to be taken into account, such as the residence 

*ig») Per Bowes, L.J., in Jacobs v. Credit Lyonnais, supra, at 
p. 801. 

(1) (1884), 12 Q. B. D. 588. 
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of the contracting paitics, the form of the contract, its 
snbject-matter, the things to he done, and the occurrence 
of a stipulation which is valid according to the law of 
one country hut unenforceable in another. Presumably 
the parties would have intended the whole of their 
contract to be enforceable, and the existence of such a 
stipulation as that last mentioned would be cogent 
evidence that the parties were looking to the tribunal 
which would enforce it («). Like the other presump¬ 
tions, it is not conclusive.. Other things being equal, 
preference should be given to the law of the place with 
which the transaction has the most real connection (a). 
And where the residence of any party is material, actual 
and not nominal residence is to be considered («). This 
is especially important in the case of companies 
registered in one country and carrying on business in 
another. 

If the English courts decide that a contract is tfl he 
governed by the law of a foreign country, and the 
contract contains a stipulation valid bv the law of that 
country, hut unenforceable by English law, the exact 
nature of the stipulation has a further importance. If 
it contravenes some essential principle of justice or 
morality, as recognised by the courts of this country, it 
will not be enforced (;/), and if, though not immoral or 
unjust, it is in direct conflict with deeply-rooted and 
important considerations of local policy, the recognition 
of it will be equally denied. Otherwise, effect will in 
most cases be given to the stipulation, even though It 

(u) In re Missouri Steamship Co., supra ; and cf. South African 
Breweries, Limited v. King, [1899] 2 Ch. 173. 

(*) South African Breweries, Limited v. King, supra ; Westlake’* 
Private International Law (8th ed.), at p. 305. 

(y) Kaufman v. Qerson, [1904] I K. B. 591. 
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would be unenforceable if contained in an English 
contract ( 2 ). 

On the other hand, the English courts will not 
recognise a disability or disqualification arising from 
the principles or custom or positivo law of a foreign 
country, especially if it is of a penal nature, provided 
that it is not known here. Thus, a person adjudged bv 
a French court to be a prodigal may be prohibited from 
dealing with his property without the assistance of an 
adviBer appointed by that court. Such a prohibition 
would not, however, prevent him from obtaining or 
-dealing with property belonging to him in England (a). 

In like manner the English courts will not re¬ 
cognise the law of a foreign country imposing a 
personal liability on the shareholders of an English 
limited company, which incurs debts in trading abroad ; 
because such a liability in respect of t.lm company’s 
debts is inconsistent with the limitation of the share¬ 
holder’s liability according to English law, and that 
limitation is the legal basis of his relation to the 
company (6). 

Whatever law governs the interpretation of the 
contract, anything which relates to the remedy to be 
enforced must be determined by the ter fori, the law ol 
the country to the tribunals of which the appeal is made. 
The practice of those courts must be followed, theii 
iules as to the admissibility of evidence will apply, and 
jjC will any provision which bars the remedy, such as the 

{*) Hamlyn de Co. v. !Talisktr Distillery, [1894] A. C. 202; in n 
Missouri Steamship Co. (1889), 42 Cb. D. 321. 

{«) Worms v. Dt Valdor (1880), 49 L. J. Ch. 261 ? In re Selot'i 
gnuis, [1892] 1 Ch. 488. 

t ; (6) kisdon Iron and Locomotive Works v. Furness, [1906] 1 K. B, 
Except^ perhaps, in a ease where a shareholder has oxpreaalj 
fcgthorised the director* to pledge his personal credit (ih.). 
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Statute of Limitations (c). If the remedy is barred by 
, lapse of time according to the law of the country in 
which enforcement is sought, it does not matter that it 
is not so barred by the law of the country with respect 
to which the contract was made, (e). Conversely, an 
action on a foreign contract may be maintained here, 
even though the time has expired for enforcing the 
contract in the foreign country, provided that the period 
laid down by the English Statutes of Limitations has not 
been exceeded ( d ). It would be otherwise if the foreign 
statute destroyed the debt as well as the remedy ( i ). 

Foreign law will not be judicially noticed in the 
English courts. It must he proved, as a fact, by 
the evidence of a competent witness (e); hut until the 
contrary he proved, the general law of a foreign State 
'is presumed to he the same as the English law (/). 

Fureu/n Jvdi/mnU .—The judgment of a foreign court 
having jurisdiction over the subject-matter, and the 
parties brought before it, will be acted on here as final, 
and may be enforced by action, provided that the 
proceedings are not in conflict with English views of 
natural justice, even though there may have been 
some irregularity in them (g), unless the judgment 
has been obtained by fraud (A) or an English statute 
applies to the circumstances («). The fraud of the 
plaintiff in obtaining the judgment may be pleaded 

(c) Don v. Lippmann (1838), 5 0. & P. I. 

(d) Harris v. Quins (1869), L. R. 4 Q. ft. <553. 

(«) Vander DonH v. TheUuson (1849), 8 (5. ft. 812. 

(/) Dynamit AktiengeseJUchafl v. Rio TintoCo. ,[1918] A. 0. 260, . 
292 tl seq. 

(ff) Pemberton v. Hughes, [1899] I Cb. 781. 

(A) Vadala v. Latoes (1890), 25 Q. ft. D. 310. 

(t) Hay v. Norihcote , [ 1900] 2 Oh. 262. 
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as a defence to an action brought on the foreign 
judgment, even though it cannot be proved without 
re-trying the question adjudicated upon by the .foreign 
court .(&}. But it would be no defence to an action on 
such'a jwdggiMt that the foreign court had, according 
to English law, put an erroneous construction on an 
English contract (k). The foreign court must have had 
jurisdiction. 

In actions in personam there are live eases in which 
the courts of this country will enforce a foreign judg¬ 
ment: (1) Where the defendant is a subject of the 
foreign country in which the judgment has been 
obtained ; (2) where he was resident in the foreign 
country when the action began ; (3) where the defendant 
in the character of plaintiff lias selected the forum in 
which he afterwards sued ; (■[) where lie has volun¬ 
tarily appeared; and (5) where, he has contracted to 
nubfnit himself to the forum in which judgment was 
obtained (/). But the ownership of property abroad is 
not sufficient to give the foreign court jurisdiction in a 
personal action (m). 

(i) Qodard V. (Iran (1871), L. K. (1 Q. B 139. 

(/) Kiiuitiuel v. Sifmon, 11908] 1 K. B. 303, at 309 ; per Buckley, 
UJ- Sw also Schihsby v. Weatenholz (1871), L. R. 0 Q. B. 155. 

(m) Emanuel v. Sijmon, supra. 



PART II. 

RULES RELATING TO PARTIES TO CONTRACTS. 

AGENCY. 

An agent, or, as he is staled in the old hooks, an 
attorney, is “ he who is employed to do anythin}' in the 
plane of another ”(«), and the person who employs is 
called the principal. It must be noted, however, that 
agency is not mere employment, hut employment for 
the purpose of putting the principal into legal relations 
witli others. In treating of the law of agency, these 
others will be styled third parties. 

Agents may be divided into various classes. Some of 
the most important, together with the chiel variations 
in their legal characteristics, will he found enumerated 
hereafter (6). Taking them generally, they have been 
divided by writers(c) into three classes: (l) Sjiecial, 
viz., those who have authority to do a speeilio aet, e.ij., 
buy a particular thing ; (2) General, viz., those who 
may do anything coming within Certain limits, e.g., 
agent to manage a business; (3) Universal, viz., those 
who may do anything on behalf of their principal, and 
whose authority is unlimited. Thus, a universal agent 

(«) Comyns’ Digest, Attorney A. 

(5) Pew/, pp. 153 el scq. (c) Sec Story, Agency, t>a. 17, 21. 
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may do anythin£\on behalf of and bind his principal,if > 
'only it is legal and otherwise consonant to the general 
law of contracts; a general agent may do the same 
tdthin prescribed limits; a special agent is tied down 
to the specific act to perform which he is appointed. 
A man may have two businesses, e.g., banker and tea 
merchant; his general agent in the banking-house 
would have no authority to contract on his behalf in 
jfche tea-house, and vice versa ; his universal agent could 
do so in both ; a messenger who is sent to get postage 
Stamps could bind him only in matters incidental to 
that purchase. 

Who may Appoint and be Appointed Agents. 

Those who cannot make contracts themselves (as to 
.whom see ante, pp. 31 cl seg.) cannot- get rid of their 
disabilities by the employment of agents, but it is 
settled that incapacity to contract for himself will not 
prevent a person from being appointed agent to contract 
for another. For instance, at common law a married 
woman is incapable of contracting for herself, bufshe 
oould, with the proper authority, bind her husband by 
Contracts made on his behalf (d). 

Appointment op Agents. 

As a rule, no fonpal mode of appointment is required; 
in fact, the vast majority of agencies arc created verbally, 
often without any express arrangement at all, and unless 
these were recognised by law, mercantile business could 
ftardly proceed. But if the agent is to have authority 

(d) A’.y., Baziky v. 1'order (ISOS), L. K. 3 Q. B. 059. 
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to contract under seal, the authority must also he. under 
seal, and it is then called a power of attorney, though 
the want of a deed will be of no avail as a defence to a 
principal who is present and allows the agent to enter 
into the contract for him (e). Also, a deed is necessary 
when the intended principal is a corporation, and the 
authority given is to enter into contracts which a 
corporation can only make under seal (/). In other 
cases writing seems to be unnecessary for the due 
appointment of an agent unless expressly required by 
statute. Writing is required (and possibly a deed (</)) 
for the appointment of an agent where the contract is 
within the provisions of ss. 1 and 3 of the Statute of 
Frauds, which relate to leases. Contracts within s. 4 
of tho Statute of Frauds and of the Salts of Coeds Act, 
though unenforceable by action unless in writing, may 
be validly made by verbally authorised agents (A). 

The following may be the methods of appointment: 
1. Seal. 2. Parol (including words and writing). 3. 
Implication arising from the conduct or situation of 
the parties. Under this last head conns such cases as 
the following: A servant allowed to purchase oats 
for his master’s horses; the authority of a partner or 
wife to bind a copartner or husband; an owner who 
sends horses to a repository for the sale of horses 
authorises a bona fide sale. Moreover, a person may 
so act as to bo precluded from denying authority. Thus, 

(e) Ball v. Vaiukrvillf. (17UI), 4 T. K. 313. 

(f) See ante, pp. 45, 48. 

(g) 8ee Real Property Act, 1845, n. 3. 

(A) Higgins v. Senior (1841), 8 M. & W. 844 ; Ihard v. PUUy 
(1809), L. R. 4 I’li. 548. Cf. the Companies (Consolidation) Aoti 
1908* a. 80 (2), which provide* that an agent to aign the fopy Of 
M»y prospectus filed in accordance with the requirements of tfao Aei,* 
kpuat be authorised in writing. 
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in Pickering v. Busk (i) a broker was employed by a 
merchant, to buy hemp ; the broker did so, and, at the 
merchant’s roipiest, the hem]) was left at. the broker’s 
wharf; the broker sold the goods, and the sale was 
supported on the ground that the broker was the 
apparent agent, and that the merchant was estopped by 
his conduct from denying the agency. Much agencies 
have been styled agencies by estoppel. 

' notification. —Although an agency may be non¬ 
existent, at the time when the contract is entered into, 
it may arise and be. made retrospective by ratification, 
i.e., adoption of the contract as made. But there can 
be no ratification unless in making the contract the 
agent purported to act for or acted in the name of a 
principal, and a contract, made by a person in his own 
name with an an declared intention that it should bo 
mado on behalf of another, for whom he then had no 
authority to act, cannot be ratified (k). The principal 
must be in existence when the contract is made, and 
when ratifying, either have full knowledge of the facts 
or bo shown to have adopted the acts, whatever they 
wero (/•). for these reasons a company cannot adopt 
or ratify a contract entered into on its behalf bofoio the 
company was incorporated (m); it may make a new 
contract to the same effect, unless such contract would 
be ultra vires («); on the other hand, it may confirm 
an allotment of shares made, after its incorporation, by 

(i) (1812), 1.1 Bust, :is. 

(It) Keighley Max to l rfj Co. v Durant, | I'.KM ] A. (J. 340. 

(0 Marsh v. Joseph, [18071 l Oh. 213. 

(m) Kelticr v. Baxter (18(17), L R. 2 0. i\ 175; He Northuinber • 

1 land Avenue Hotel Co. (1888), 33 Oh. 1>. It*. 

(») Aihbuty Carriage Co. v. Rtche (1875), L. R. 7 H, L. 653. 
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an irregularly attended meeting of directors («). If 
the contract is properly ratified, the ratification is 
thrown hack to the time when the act was done, so that 
it can he effectively made after repudiation by the 
promisor (p). Moreover, the ratification must he not 
of part of the contract hut of the whole (</). 

It may be added that where- an agent makes a 
contract in the name of his prineipal, hut with the 
intention of fraudulently taking the benefit, of the con¬ 
tract for himself, the prineipal may nevertheless ratify 
and enforce the contract as against the other parties to 
it (r). On the other hand, if an agent contracts in the 
name of a principal and the contract is within the 
terms of a written authority given to the agent by 
the prineipal, then although the agent makes such 
contract solely in his own interests and the written 
authority is not disclosed to the coutract.ee, the latter, 
acting in good faith, will be entitled to hold the principal 
bound («). 


Termination of Auency, 

This may occur either by the act of the parties them¬ 
selves or by operation of law. 

(i) By Act of the Parties— This is styled remcatim 
if the principal withdraws, renunciation if the agent 
throws up the contract, It is brought about by either 
party, and unless repugnant to the original terms of the 
contract, it may take place at any time. But it must 

(o) Re Portuguese Consolidated Copjter Alines (1890), 4a C'h. i). 16. 

(f>) Bolton Partners v. Lambert (1889), 41 Ch. 1). 296. 

(?) CJ. Ptrgutson v. Carrington (1829), 9 B. & 0. 69. 

(r) Rt Tiedemann and Ledcrmann Fr'trts , f 1899] 2 Q. B. 06. 

U) tiambro v. Burnand, [1904] 2 K. B. 10. 
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be noted that the principal will bo liable on contracts 
entered into on his behalf after the termination of the 
agency, unloss ho has caused notice of such termination 
to reach third parties, who may act on the faith of the 
previous authority, until such a time has elapsed, or 
-such circumstances have happened, as would lead a 
reasonable man to infer that the agent’s authority 
had been countermanded. Thus, a servant who had 
authority to receive, borrow, and pay money for his 
master, borrowed 200 guineas in his master’s name 
after he had quitted the sorvice; and the lender 
recovered against the master on the ground that lie had 
not been made aware of the revocation of authority (<). 
So, in the case of a partnership (which is in many 
respects u, kind of agency), the partner who leaves the 
firm hut remains ostensibly a member, is liable for 
debts incurred after bis retirement. 

A limit to this power of revocation at any time, is 
found where an “ interest has been coupled with the 
authority ” ; e.g., when the principal has entered into 
an agreement to give something to a person, and has 
appointed the latter as agent to collect and secure it 
for himself. Tu such a case the authority cannot be 
SKIevokcck So. although the authority of a factor to sell 
goods is in general revocable, it will become irrevocable 
if he has made advances to his principal in consideration 
of the latter giving him authority to sell at the market 
price and retain his advances out of the proceeds (u). 

(ii) By Operation of Law. —(1) Subject to exceptions 
depending upon the special terms of tho appointment, 

(/) Monk v. CUiylon, Molloy, l)e Jure Maritime, bk. 2, c. 10, 
a.27. 

(*) Ralt\gh v. Alkinwn (1840), 0 M. & W. 670. 
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the death of the principal at once puts an end to the 
authority of his agent. A case illustrating this is 
Smout v, llbery (x), in which it was decided that a 
butcher was unable to recover from the husband’s estate 
the price of meat supplied to a woman, at a time when 
her husband, supposed to be alive, was in reality dead ; 
her authority to buy was gone. (2) Bankruptcy : The 
agent’s authority is generally revoked by the bank¬ 
ruptcy of his principal; not necessarily by that of 
himself. (3) Insanity : The insanity of the agent will 
determine his authority, and the insanity of the principal 
seems equivalent to a revocation, but if third parties 
have dealt with the agent, on the faith of the authority 
previously given, and without notice of its determina¬ 
tion or revocation, the principal will be precluded from 
denying the continuance of the authority. Thus, in 
Drew v. Nunn (y), a man gave his wife authority to 
buy, then became a lunatic. When he. had recover*!, 
he repudiated her contracts, but was held liable in an 
action for the price. 

A contract of agency involving personal services is 
dissolved and not merely suspended if the agent is com¬ 
pelled to join the army, because he cannot then lawfully 
fulfil any of his duties and the principal cannot ISwfullj 
accept any of his services (z). 

In addition to the above, the agency may be terml 
nated by—(i) expiration of the time agreed upon foi 
its continuance ; (ii) destruction of the subject-matter 

(x) (1842), 10 M. & W. I. In so far as this case dec ided that the 
agent would not be liable in such circumstances for damages for 
breaoh of warrants of authority, it must be treated as ovorruJed. 
See pod, p. 140. 

(f) (1870), 4 Q. B. I), ml. 

U) Marshall v. VbmvtU, [1917] 2 K. B. 87. 
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e.g., the employment of an agent to lot a house is deter¬ 
mined when the house is burnt down. The employment 
of an agent for a fixed term docs not necessarily imply 
that a business shall bn continued so as to give him an 
opportunity to earn commission, and the sale of the 
business before the. term expires may, in effect, deter¬ 
mine the agency without rendering the principal liable 
to make any compensation to the agent (it ); (iii) com¬ 
plete performance; e.g., when an agent to procure a 
buyer has procured one who is accepted. 

Rights and Duties. 

(i) As Between Principal and Agent. 

Duties, of an Agent to his Principal. -His duty is to 
do the work he. has undertaken, and. to do it with 
reasonable skill and diligence. The exact amount of 
skill and care required varies much with the circum¬ 
stances, but generally a man who undertakes to act for 
another must not show less diligence than he would 
have shown if exercising his own affairs. If in addition, 
ho is engaged upon an understanding that he must show 
special skill, this skill he must show, or he is liable to 
(ftidemflify his principal, even though he has done his 
best. 

In this respect a difference is to be observed between 
a gratuitous and a paid agent; the gratuitous agent is 
liable only in the event of negligence in carrying out a 
matter actually commenced, but he is not bound to 

(a) See Khali s v. Fortmxl (1870). 1 App. I'as. 25ti; rj. Turner v. 
Ooldemilli, [1891] 1 l). B. 344. It is a question of the construction of 
the contract in each case, an important dement being tbo nature of 
the consideration moving to the promisor. Bee Ogdens, Limited v. 
Nelson, [IW4] 2 K. B. 410; affirmed, [1005] A. C. 109. 
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enter upon the agency at all. He is not, liable for a 
non-feasance, but only for a wn's-feasance, Whatever 
he does enter upon, he must, carry it out without negli¬ 
gence, it being held that the confidence induced by 
undertaking any service for another, is a sufficient legal 
consideration to create a duty in the performance of 
it (b). The giving of gratuitous advice seems to 
stand on the same footing (c). liven then, however, 
his responsibility is not so great as that of a paid agent, 
for whereas the latter is liable for ordinary negligence, 
the voluntary agent is liable in damages only if lie be 
guilty of gross negligence (d), unless, indeed, bis pro¬ 
fession is such as to imply skill, in which case, if lie enter 
upon the work at all, he must do so with that skill (c). 
The question then arises, what is gross negligence ? 
Crompton, .1.. laid down the law in Heal v. Smith Deetm 
Rail. Co. (/), thus: “ dross negligence includes the 
want of that reasonable care, skill, and expedition, 
which may prnperlv be expected from persons so holding 
themselves out ( i.e.. as agent for anything), or their 
servants. . , . The failure to exercise reasonable care, 
skill, and diligence, is gross negligence. Wlrut, is 
reasonable varies in the case of a gratuitous bailee, and 
that of a bailee for hire. From the former is reasonably 
expected such care and diligence as persons ordinarily 
use in their own affairs, and such skill as he has. From 
the latter is reasonably expected care and diligence such 

(6) See Coyy* v. linnaril (1704), 1 Sin, (I. (12th ed.) 101, am) 
notes thereto, 

(c) Banbury v. Bank of Montreal, fl9l8l A. (!. 029, at pp. 057, 
089, 090. ' 

{d) Beauchamp v. Powleif (1831), I Moo. A' R. 38; Doorman v. 
•laikint (1835), 2 A. & K. 25(1. 

<*) Lord Ijouohbohocoh. in Shiell* v. Hlie-klmnir (178(1), I 
H. Bl. 158. 

(/) (I8«4),3H. &C„ at pp. 341,342. 
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as are,exercised in the ordinary and proper course of 
similar business, and such skill as he ought to have, 
viz., the skill usual and requisite in the business for 
which he receives payment ” (g). 

Whatever the agent does must be done for the benefit 
of his principal, not necessarily in his name; in fact, 
not ordinarily so. Thus, an auctioneer sells without at 
once disclosing the vendor; a broker sells “ for my 
principal,” or, to use. a more homely example, the 
servant calls and engages a cabman, and all without 
mentioning the name of the person for whom the con¬ 
tract is made ; but in each case all benefit belongs to 
the principal. An agent cannot convert himself into a 
principal without his principal's assent; e.y., if a broker 
is employed to buy, he cannot sell his own goods to the 
principal without the principal’s assent; and even a 
trade usage will not excuse this, unless the principal is 
acquainted with the usage (li). An agent must never 
place himself in such a position as to cause his duty 
and his interest to conflict. It is for this reason that 
he must not act for the advancement of his personal 
interests in the particular matter without leave, nor 
turn himself into a principal (*). He must not inter¬ 
mix his affairs with those of the principal, e.g., he should 
not pay money received as agent into his own private 
account (k ); he must always be prepared to render an 
account (I). 

{g) “ dross negligence ” lias, however, been described as the same' 
thing as negligence, with the addition of a vituperative epithet. Tbe 
point to bear in mind is that what amounts to actionable negligence 
m one case does not necessarily constitute it in another. 

(A) Robinson v. MoUttt (1875), L. R. 7 H. L. 802, See posl, p. 527. 

(») Bentinck v. Fenn (1887), 12 App. Oas. 052. 053, 059. 

(k) Story, Agency, s. 208. 

(/) White v. Lincoln (1803). 8 Ves. 303 
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“ An agent must not make any secret profit, out of his 
employment, and any so made will become the property 
of his employer. Thus in Morison v. Thompson (m), T., 
a broker, was employed to purchase a ship ; the vendor 
employed S. as his agent and agreed to give S. what¬ 
ever was obtained over £8,500. IS. agreed to give a 
portion of this excess to T., and eventually T. bought 
the vessel for £9.250. It was held that T.’s principal 
could claim whatever T. had obtained from 8. So in 
Kimber v. Barber («), the plaintiff desired to procure 
shares, and defendant agreed to buy some for him at a 
price ; as a fact defendant bad already bought some for 
less and he sold these to the plaintiff, and the I,OBD 
CliAN'UKU.on held that defendant was an agent and 
must hand over the difference between the bought and 
sold price. In Harrington v. Victoria Dock (arming 
Co. (o), defendants agreed to give plaintiff commission 
for superintending repairs to bo executed on property 
of the Great Eastern Railway Company, plaintiff being 
at the time agent to the railway company. Plaintiff 
was to use his influence to get the defendants the work. 
It was decided that though the commission did not bias 
the plaintiff, yet the promise to give it was corrupt and 
the plaintiff was not allowed to recover. This case is 
important as showing that the effect of the illicit com¬ 
mission on the agent's mind is not to be considered, the 
mere agreement to accept it is sufficient, and if the 
money is paid over, it may be recovered by the principal 
as money received to his use. 

A sub-agent who is aware that he is being employed 
by an agent of the principal stands in a fiduciary 

(w) (1874), L. R, 9 y. B. 480. (n) (1873), I,. R. 8 l b. 611. 

(-.) (1878), 3 y. B. JJ. 640. 
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relationship to the principal^nd will be accountable to 
him for any secret commission received ; although no 
privity of contract has been established between the 
sub-agent and the principal (p). 

But the principle prohibiting an agent from making 
a profit for himself beyond his agreed remuneration 
does not apply to the directors and officers of a cor¬ 
poration, which lias been appointed agent, and then 
employs its officials to do work in connection with the 
agency for salaries, commission and profit costs. The 
directors and officers stand in a fiduciary position only 
to the company and not to strangers dealing with the 
company, and proper payments made to them by the 
company will be allowed (c/). 

An agent who takes a secret commission from a 
person with whom he is dealing on behalf of his principal 
is a debtor to his principal for the amount thus received ; 
huh the principal cannot claim that the agent is trustee 
for him of the actual money, and so cannot follow the 
money into and claim the investment in which the agent 
has placed it; the principal’s remedy is to bring an 
action and get judgment for an amount equivalent to 
that received by the agent (r). 

An agent who receives a secret profit must not only 
account for it to his principal, but also forfeits his right 
to commission in respect of the transaction in connec¬ 
tion with which the corrupt bargain was made (s). 
But where the transactions between a principal and 
his agent are severable, and the agent has acted honestly 

(*) Powell v. A’iwh Jones S' Co., [ 1906f 1 K. B. i l. See also post, 
pp. ISO, 131. 

(q) Bath v. Standard Land Co., Limited, [1911] 1 Oh. (MS. 

(r) Litter v. Stubbs (1800), 45 Ch. D. 1. 

(e) Andfvws v. Ramsay ti\Co., [1008] 2 K. B. 035. 
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in sonic and dishonestly in others, he is entitled to 
commission in all the instances in which he has been 
honest, but is not entitled to it in the cases in which 
he has been dishonest {<). A secret profit received by 
an agent without fraud in connection with some duty 
incidental to the main purpose of his employment 
cannot be retained, but in such case the agent will not 
forfeit his right to remuneration («). Au agent who 
receives a bribe from a third party may he dismissed 
without notice (x). Corrupt transactions with an agent 
are now punishable as misdemeanors, both the agent and 
any person corruptly dealing with him being criminally 
responsible (y). 

The fact that the principal has recovered from his 
agent a bribe received, will not of it,-,elf present him 
from proceeding for damages against the person who 
paid the bribe (z). And further, where a contract has 
been entered into with an agent who has been indudfed 
to accept a bribe, the principal may refuse to be bound 
by the contract, irrespective of any effect the bribe 
may have had on the agent’s mind (a). 

A further duty of the agent is to do the work him¬ 
self, and not to commit it to others for performance, for 
the old maxim applies,— Dekgalus non point delegare. 
“ One who has authority to do an act for another must 
execute it himself, and cannot transfer it to another ” (6). 
But this needs some modification, for though it applios 

(t) Nitedals TaendetickJabrik v. Bruster , [1006] 2 Ch. 071. 

(tt) Hippishy v. Knee Bros., [1905] 1 K. B. 1. 

(*) Boston Deep Sea, etc. Co. v. AnseU (1888), 39 Ch. D. 339. 

(y) Prevention of (irruption Act, 1900. 

( 2 ) Mayor oj Salford v. Lever, [1891] 1 Q. B. 168; Grant v. Gold, 
dc. Syndicate, Limited, [1900] 1 Q. B. 233. 

(а) Shipway v. Broadwood , [1899] 1 Q. B. 369. 

(б) Bacon’s Abr., Auth. D.; Story, Agency, e. 14. 
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where personal trust is put in the agent, or where 
personal skill is required, yet in many cases it does not, 
especially under these circumstances, (i) where custom 
sanctions delegation ; (ii) where delegation is necessary 
to proper performance; (iii) where there is an agree* 
ment, express or implied, to allow it. The leading case 
on this part of the subject is Be Bussche v. Alt (c). 
There, a plaintiff (resident in England) consigned a 
ship to G. & Co., in China, for sale on certain terms, 
and G. & Co., with the kftowlcdge of the plaintiff, 
employed the defendant in Japan to sell it. A point 
arose in the action whether or not the delegation was 
good, and Thesiger, L.J., in giving the judgment of 
the court, said: The maxim (delegatus non potest 
delegare), * “ when analysed, merely imports that an 
agent cannot, without authority from his principal, 
devolve upon another obligations to the principal which 
he' has himself undertaken to personally fulfil; and 
that, inasmuch as confidence in the particular person 
employed is at the root of the contract of agency, such 
an authority cannot be implied as an ordinary incident 
in the contract. But the exigencies of business do 
from time to time render necessary the carrying out of 
the instructions of a principal by a person other than 
the agent originally instructed for the purpose, and 
where that is the case, the reason of the thing requires 
that tho rule should be relaxed, so as, on the one hand, 
to enable the agent to appoint what has been termed a 
‘ sub-agent . . . and on the other hand, to constitute 
in the interests and for the protection of the principal, 
a direct privity of contract between himself and such 
substitute. And we are of opinion that an authority to 
(e) (1878), 8 Ch. D. 286. 
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the effect referred to may and should be implied, where 
from the conduct of the parties to tho original contract 
of agency, the usage of trado, or the nature of the 
particular business which is the subject of the agency, 
it may reasonably be presumed that the parties to the 
contract of agency originally intended that such 
authority should exist, or where in the course of the 
employment unforeseen emergencies ariso which impose 
upon the agent the necessity of employing a substitute.” 
Thus, an auctioneer must do the work himself, but if 
goods are given for sale at a public auction to a man 
known not to be a licensed auctioneer, there is authority 
for the agent to employ a licensed man. So, if a man 
employ a solicitor, there is implied authority to allow a 
delegation of some of the work to clerks (d). • 

An agent may not employ, save in his principal’s 
interest, materials and information which tho agent has 
obtained or been supplied with only lor his principal 
and in the course of his agency (c). 

A del credere agent is an agent for sale who undertakes 
to pay if the buyer becomes insolvent and (it seems) if 
for any other reason the buyer makes default in payment 
of an ascertained sum; but sijeb an agent docs not 
guarantee tho due performance of the contract in the 
sense that the seller may sue him in respect of disputes 
arising under it. Such disputes must be fought out 
between the principals, the agent only guaranteeing 
that the buyer will prove solvent (/). 

(if) As to delegation by directors, see Howard's Case (ISSti), L. K. * 
1 Oh. SSI; and generally, Collin v. Bell (1815), 4 (lamp. 183; 
Coles v. Trecothielc (1804), 9 Ves. 234, 231; and Story on Agency, 
ss. 14 etseq. As to liability for sub-agents' contracts, etc., see Story, 

s. 201. 

(e) Lamb v. Evans, [1893J I Cb. 219 1 and see Robb v. linen, 
[1895] 2 Q. B. 315. * 

(/) Gabriel de Sons v. Churchill and Sim, (1914] 3 K. H. 1272. 
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The del credere agent will be liable though the arrange- 
nent has not been reduced to, or evidenced by, writing, 
'or his promise to indemnify is not a guarantee within 
the Statute of Frauds, s. 4 ( g ). 

The possession of an agent is the possession of his 
principal, and accordingly he cannot set up the Statute 
>f Limitations (A) against his principal; but if he 
repudiates the character of agont and claims property 
in his own right, the statute will commence to run in 
his favour (t). 

Rights of an Agent as against his Principal. —1. In 
the first place, he has a right to the remuneration agreed 
upon, or if none has been fixed, then in cases where a 
contract 4> pay for his services is to be implied from the 
circumstances, the agent is entitled to be paid what 
is usual and customary in the business in which he has 
been employed or, in the absence of custom or usage, 
to a reasonable remuneration. If the principal does 
not carry out the contract made for him, the agent 
nevertheless will often be entitled to his commission. 
Thus, in Prickett v. Badger (k). an agent found a pur¬ 
chaser, but the principal would not complete; it was 
decided that the agent was entitled to reasonable 
remuneration, Willes, J., thinking the full amount of 
agreed commission to be due. In Green v. Lucas (l), 
and in Simpson v. Lamb{m), the same principle was 
adopted. In the latter case the principal sold the 

(g) Seo Suiion v. Qrcy, [1894] 1 Q. B. 285 j ami post, p. 459. 

(A) Ante, pp. 83 el eeq. 

(•) Williams r. Pott (1871), L. R. 12 Eq. 149; Lyell v. Kennedy 
(1889), 14 App. Cos. 437. 

(A) (1857), 1 0. B. (K.S.) 299. 

(J) (18751, 33 L. T. (H.S.) 684. 

(m) (1855), 17 C. B. 603. 
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property himself, and the court decided that, though no 
action could be brought for revocation of authority, yet 
the agent could recover for work already done. But 
each case stands by itself; sometimes the facts show 
that, according to the agreement, the agent is to take 
nothing unless he completes the matter; sometimes lie 
is to take a full commission in any event; sometimes 
he may get an amount proportionate to the work done ; 
sometimes his rights are regulated by custom or usage (n). 
A fruitful source of litigation arises from any doubt 
whether the agent is entitled only in respect of the 
first transaction arising from his introduction, or whether 
he can demand commission on all subsequent, orders 
from the persons introduced, and no general rule can 
be laid down; the parties should see that the precise 
terms are in the agreement (n). 

2. An agent is entitled to be indemnified for losses 
and liabilities incurred by him in the course of‘the 
agency. Thus, in one case, where the agent was sued 
for seizing goods improperly, and it was shown that he 
did it bond fide, and at the command of his principal, 
he was adjudged to be entitled to indemnity (ji). So if 
a principal direct his agent to engage in any enterprise 
in which, by any particular custom or usage of the 
market, liabilities are incurred, the agent will be entitled 
to be indemnified against these, unless the custom is 
inconsistent with the contract. “ It is familiar law that 
a principal who employs an agent to purchase goods for 

(») See Queen of Spain v. Parr (1870), 39 L. J. Ch. 73; Green v. 
Mules (1861), 30 L. J. C. P. 343; Lockwood v. Levick (1860), 8 C. B. 
(».«.) 603; Tribe e. Taylor (1876), 1 C. P. D. 506. 

(o) See Tribe v. Taylor, supra. 

. ip) Tojiii v. Crane (1838), 6 Bing. N. C. 636 j Betty v. Gibbint 
(1834), 2 A. A E. 57. 
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him in n particular market is to be taken to be cognizant 
of and is bound by the rules which regulate dealings 
therein ; and the agent is entitled to be indemnified by 
his principal for all he does in accordance with those 
rules ” ( q ) (VVilles, J.). 

To this last proposition limits have to be placed, 
(i) If the loss be caused by default of the agent himself, 
his right disappears (r); (ii) the custom must bo one 
that is well known; so notorious in tho market that 
those dealing there may easily ascertain it, and may 
well be supposed to have knowledge of it (s); (iii) the 
custom must be legal and reasonable, or else express 
knowledge of the custom should be shown to exist (<). 
Some recent cases will illustrate these rules. A stock¬ 
broker who has wrongfully sold shares as against his 
principal cannot claim from him by way of indemnity 
even such proportion of tho loss as would have been 
payable if the contract had been duly carried out (u). 

In Perry v. Barnett ( x) an action for losses sustained 
on defendant's account was brought; the defendant 
had instructed his agent to purchase bank shares, 
and before settling day repudiated the contract. Tho 
broker had to pay, and now asked to be recouped. It 
was admitted that the purchase was void, as not being 
in accordance with Leeman’s Act (?/), but a custom of 
disregarding this statute was shown to exist. The 


(o) WhilcM v. ho>t (1887), L. R. 2 C. P. 228. 

(r) Duncan v. Uill (1873), L. R. 8 Ex. 242 ; Ellis v. Pond, [1898] 
1 Q. B. 428. 

(*) Qrisse.U v. Bristowe (1868), L. R. 3 C. P. 112. 

\t) NeiUon v. James (1882), 9 Q. B. D. 640; Perry v. Barneit 
(1866), 14 Q. B. D. 467 ; 16 Q. B. D. 388 ; Seymour v. Bridge (1885), 
14 Q. B. D. 460. 

> (u) Ellis v. /W, [18981 1 Q. B. 426. 
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court- held, on a finding tliat- tho defendant was not 
acquainted witli this custom, that the plaintiff could 
not recover, for a knowledge of an unreasonable and 
illegal custom will not he presumed. In dcymmir v. 
Bridge ( 2 ). the facts were similar, hut knowledge of 
thn custom was assumed or proved, and the decision 
was against the defendant. 

The last quoted case is somewhat similar to those 
in which it has been held that when a person at the 
request of another incurs some liability, which, though 
not legally enforceable, is paid in consequence of some 
moral pressure (e.g., danger of expulsion from a society), 
the principal mav be legally liable to indemnify his 
agent. In Head v. Anderson {a), an agent was employed 
to make a bet; tho horse lost, and the agent paid ; had 
he not done so, he would have been posto t as a de¬ 
faulter ; it was decided that 1m could recover from his 
principal tho amount paid (b). The line between»this 
class of case and that represented by /Very v. Barnett (e) 
is rather fine; Mathew, .1., thought in Setpwur v. 
Bridge ( 2 ) that Read v. Anderson (a) covered the case 
before him exactly. 

3. An agent has a right to a lien, the paiticular kind 
varying with the class of agent. See the chapter on 
“ Liens " (</). 

4. fn some cases an agent has a right to stop good* 
“ in transitu ” (c), as when, being agent of the. con¬ 
signee, he has made himself liable for the price by 

(j) (1885), UQ.lt. I). 460. 

(. 1 ) (18S4), 13 Q. B. D. 770. 

(b) This case was decided before the pawing of the Claming Act, 
1892; though the principle of tho decision is still good law, that 
Act would, in this particular case, have procured an opposite result. ( 

(c) (1885), 14 Q. B. D. 470; 15 Q. B. IX 388. 

(d) Post, pp. 486, 487. (c) Post, pp. 177 it *«/. 
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having pledged his own credit (f). This right may not 
be exercised if the general balance between the principal 
and agent is in favour of tho former. 

Authority 0 / an Agent. —This part of the subject is' 
much mixed up with that which treats of the liabilities 
incurred by an agent towards third parties, and of the 
extent to which a principal is bound by an agent’s acts ; 
and much of the present subject may be left till we 
come to a consideration of such questions. The 
authority of an agent is said to be general or special, 
dependent upon whether tho agency is general or of a 
special class ( g ). In every case it depends, as between, 
principal and agent, upon the terms of their agreement, 
and hero the authority will be strictly constnicd ( h ); 
as between agent, principal, and third parties, upon what 
is the ostensible authority given to the agent. A 
seertt limitation of the authority is no answer to the 
claims of those who are not aware of any limitation— 
thus, A. has a shop of which B. is manager, and B. is 
in the habit of buying goods on credit; one day A. tells 
B. that for the future all things must be paid for at 
once, and in cash, and he withdraws B.’s authority to 
bind him; a creditor who subsequently supplies goods 
on credit of the kind B. is accustomed to take can 
recover against A., unless this limitation of B.’s authority 
has been communicated to him; and this is so even 
though when he supplied the goods he did not know that 
B. was an agent (t). So, a principal who entrusts title 

(/) Hawke* v. Dana (1830), 1 0. * J. 519. 

(ff) See ante, pp. 117, 118. 

; (A) E.g., if A. end B. have authority to do a certain act, A. cannot 
do it alone (Com. Dig. Atty. C. (II)). 

(a*) Watteau v. Fenwick, [1893] 1 Q. B. 340. 
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deeds to an agent for the purpose of borrowing a limited 
sum of money, will, as a condition of recovering the 
deeds, be liable to repay the whole amount, though the 
agent exceeds the limit, if the excess was advanced in 
ignorance of the limitation: and he will be so liable 
although the lender (acting in good faith) did not know 
that the agent had authority to borrow at all, and 
made no inquiry (i). If the agent's authority is known 
to be special, the third party must make himself ac¬ 
quainted with its limit, unless the principal leads him 
to infer reasonably that the authority is of a particular 
nature and extent (/). 

Certain classes of agents have a certain and definite 
authority : such as brokers, factors, auctioneers, etc.; 
as to these, see post, pp. 153 et 8eq. Hut. generally, it 
may be said that whatever authority is necessarily 
required to carry out the purposo for which the agency 
is created will, in the absence of evidence to the eon- 
trary, be implied. Within the limits of his authority, 
an agent has such powers as are required for its proper 
ixercise. Authorities “are to be construed as to in- 
dude all the necessary means of executing them with 
iffect. Thus, an authority to receive and recover debts 
ncludes a power of arrest” (m). So also, a man put 
n charge of a shop will have implied authority to order 
;oods for the purposes of the trade carried on; and to 
receive payments from customers, and give receipts. 
Such implied authority, however, must be so construed 

(i) BrockUsby y. Temperance Building Society, [1896] A. C. 173. 

j0 Story, Agency, us. 67 el *eq., s. 126. Am to procuration sign*, 
rare* on bills of exchange, see post, p. 313. 

(») Howard v. BaiUxt (1796), 2 H. Bl. 618. This, of courae, was 
tatod with referenco to the powers of arrest then available to 
^editors ; but the principle remains good. • 
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aa not to give a different kind of power from that 
involved in the original direct authority; e.g., if an 
estate agent be employed to procure a purchaser for an 
estate, and to advertise it, he may not actually enter 
into the contract of sale (n); but an authority to sell 
confers an authority to make a binding contract, in¬ 
cluding an authority to sign an agreement (o). So an 
agent appointed to receive payment of a debt must take 
cash only, unless it is in accordance with the ordinary 
courso of the business to take a cheque (p) ; and ho 
may not write off the debt against one due to himself ; 
unless authorised by a custom of which tho principal 
has notice (</). 

Tho following examplos are worthy of notice. Goods 
were delivered to an agent for sale at a certain place, 
and lie was unable to sell them there ; it was decided 
that he had no authority to send them elsewhere in 
search of a market (r). Authority to settle losses on 
a policy includes a right to refer the matter to arbitra¬ 
tion (»). A principal gave an agent abroad authority 
to purchase 11X1 bales of cotton, and the agent purchased 
94 only, this being all that was practicable; it was 
held that the agent had authority to use his discretion 
according to the state of the market (t). At a meeting, 
at which defendant presided, a resolution was carried 
that a circular should be “ printed and advertised at 

(n) Ukadbvrn v. Moure (1892), (11 L. J. UU. 074. 

(o) Rosenbaum v. Bclson, [1900] 2 Oh. 267. 

(p) Bridges v, Garrdt (1870), L. R. 5 C. P. 461; Payi v. WcstacoU, 
[1894] 1 Q. B. 272. 

(o) Scott v. Irving (1830), 1 B. A. Ad. 606 ; Smeting v. Pearce, 
7 C. B. (N.s.) 449 ; Pearson v. Scott (1878), 9 Ch. 1). 198. 

(r) Collin v. Bell (1816), 4 C&mp. 183. 

(«) Goodson v. Brooke (1816), 4 Camp. 163. 

(() Johnson v. Kershaw (1867), L. R. 2 Ex. 82. 
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the discretion of W.” as quickly as possible; W. em¬ 
ployed a printer, and the circulars were sent to tho 
defendant, who accepted them ; thoro was an arrange¬ 
ment whereby W. was to pay, but this was not com¬ 
municated to the printer, consequently the defendant 
was held to have authorised W, to act on his behalf, and 
was declared liable accordingly (a). An authority to 
“ sign for me and in my namo . . . any and evory 
contract . . . and from time to time to negotiate, 
make sale, dispose of, assign, and transfer,’’ certain 
notes, was held to authorise sale, but not pledget*). 
Counsel has general authority to bind his client in all 
matters within tho scope of the action, but not in 
matters which aro collateral to it (»/). But tho ordinary 
doctrines of agency do not always apply to Jho acts of 
counsel. Thus, if counsel agrees to an arrangement in 
excess of an express authority conferred on him by his 
client, then, although the limit put upon his authority 
is not known to tho other side, the court will not neces¬ 
sarily give effect to that arrangement; this apparent 
exception seems to arise from the fact that tho inter¬ 
vention of the court is necessary to make the arrangement 
binding (z). 

As to Stock Exchange transactions, see -post, 
pp. 526-529. 

If a principal gives authority to an agent in such 
uncertain terms as to be susceptible of two different 
meanings, and the agent bona fide adopts one of them 
and acts upon it, the principal cannot repudiate the 

(u) Riley v. Packington (1867), L. K. 2 0. P. 538. 

(x) Jonmenjoy Coondoo v. Walson (1884), 9 App. Cm. 561. 

{y) Matthew# v. Munster (1888), 20 Q. B. D. 141. 

(*) Neale v. Gordon Lennox, [1902] A. 0. 465. 
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sot, though he meant the authority to be taken in the 
other meaning (a). 

Breach of Warranty of Authority.—An agent who 
represents himself to have an authority from a principal 
which he really does not possess, or exceeding that which 
he does possess, is liable to an action at the suit of third 
parties for breach of warranty of authority, provided the 
want of authority was not known to such parties (b). 
Nor is it different if the agent bonk fide supposed 
himself to have authority (c); even though his original 
authority has coased by reason of facts of which he has 
not knowledge or means of knowledge, e.g., by the doat.h 
or lunacy of his principal, or in the case of a company 
by its dissplution (d). 

This doctrine is not limited to cases where the pro¬ 
fessing agent purports to contract on behalf of an alleged 
principal: any person who suffers damage by acting 
on the untrue assertion of authority may sue for breach 
of the implied warranty. Thus, in Starkey v. Bank of 
England (e), a broker, innocently acting under a forged 


(o) Ireland v. Livingston (1872), L. B. 5 H. L. 395. 

(b) Colltn v. Wright (1850), 7 E. * B. 301; 8 E. & Ti. 047 ; Fir- 
bank’s Executors v. Humphreys (1887), 18 Q. B. I). 64; Ilalbot v. 
Lens, [1901] 1 Ch. 344; cf. Salt'csen v. Rcder’s Aktiebolaget Horde, 
tjeruan, [1890] A. ('. 302. 

(c) PolhiU v. Waller (1832), 3 B. & Ad. 114. As to the measure 
oljiamages, Bee hleek v. B’ou/1 (1888), 21 Q. B. 1). 120: and Re 
National Palace Coffee Co. (1883), 24 Ch. D. 367. 

(d) Yonge v. Toynbee, [1910] 1 K. B. 215. 

(e) [1903] A. 0. 114. Apart from agency, a person who presents 
a forged transfer for registration impliedly undertakes to indemnify 
the company or corporation against any loss resulting therefrom 
(Sheffield Corporation v. Barclay, [1905] A. C. 392). In Bank of 
Bnffiand v. Culler, [1908] 2 K. B. 208, a broker who identified as the 
registered holder of certain stock a person who was fraudulently per- 
Boosting such holder, was held liable to indemnify the bank for the 
consequent doss on the ground that hia conduct amounted to a 
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power nf attorney for the transfer of Consols, required 
the Bank of England in performance of their statutory 
duty trr transfer the Consols in their books. Upon dis¬ 
covery of the forgery, the true owner of the Consols 
compelled tho bank to make good the loss, and the bank 
was held entitled to indemnity from the broker. It will 
be observed that the bank made no contract of any 
kind, but simply performed a duty upon the faith of the 
alleged agency. 

The Factors Act, 1889. -This Act codified sovcral 
statutes relating to factors and mercantile agents, and 
it gives certain powers to agents in possession of goods 
or tho documents of title relating to them. 

The Act applies mainly to “ mercantile agents,” and 
a mercantile agont means one “ having in the customary 
course of his business as such agent authority either to 
sell goods, or to consign goods for tho purpose of sale, 
or to buy goods, or to raise money on the security of 
goods ” (/). 

The following are the chief provisions of the Act, so 
far as it applies to agents : 

“ Where a mercantile agent is, with the consent of 
the owner (g), in possession ( h ) of goods or of the docu- 
nents of title to goods, any sale, plodge (»), or other 

©quest to the bank to permit tho entry and registration of lliv forged 
xansfer. 

. (/) Section 1. 

(?) Such consent is presumed, unless there be evidence to the 
contrary (s. 2 (4)). Fraud (uot amounting to larceny by a tnok) doe* 
lot negative the existence of the owner’s “ conaont ’’ (Oppenheinur v,, 
Frazer and Wyatt, [1007] 2 K. B. 50). 

(h) I.e., when the goods or documents are in his actual custody, or 
n the custody of some other person subject to his control, or for him, 
w on his behalf (s. 1 (2)). 

(*) Including lien or giving security on the goods oj document* 
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disposition of tho goods, made by him (£) when acting 
in tho ordinary course of business of a mercantile agent, 
shall, subject to the provisions of this Act, be as valid 
as if he wore expressly authorised by tho owner of the 
goods to make the same ; provided that the person (1) 
taking under the disposition acts in good faith, and 
has not at the timo of the disposition notice that the 
person making the disposition has not authority to 
make the same ” (m). 

The general authority of a mercantile agent to pledge 
goods cannot be restricted by the custom of any par¬ 
ticular trade (not known to the pledgee) which purports 
to deprivo tho mercantile agent of such authority (n). 

If the owner withdraws his consent, a disposition to 
any person acting in good faith will nevertheless remain 
good, provided such person has not at the timo of the 
sale or disposition received notice of such withdrawal (o). 
Thd agent who, by reason of being or having been in 
possession of goods with the owner’s consont, obtains 
possession of the documents of title to them, is deemed 
to hold these documents with the owner’s consent (p). 

“ A pledge of documents of title to goods shall be 
deemed to bo a plodgo of tho goods ” (?); but when a 
mercantile agent pledges goods as security for a debt 
or liability due from the pledgor to the pledgee before 
tho timo of the pledge, the pledgee can acquire no 

(k) Or by liis clerk or other person authorised in tho ordinary 
oouree (». 6) 

(l) In tho case of joint purchasers, the transaction will not be 
upheld unless they have all acted in good faith (Oppenheimer v. 
Frazer and Wyalt, supra). 

(m) Soction 2 (l). 

\n) Oppenheimer v. Attenborough <fc Son, [1008] 1 K. B. 221. 

(o) Section 2 (2). 

(p) Section 2 (3). 

(q) Section 3. 
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further right to tho goods than could have been enforced 
by the pledgor at the time of the pledge (r). Tho 
consideration for a sale or pledge within this Act may 
be payment in cash, or tho delivery or transfer of other 
goods, or of a document of title to goods, or of a 
negotiable security, or any other valuable consideration; 
but when goods are pledged by a mercantile agent in 
consideration of the delivery of other goods or docu¬ 
ments of title to goods, or of a negotiable security, the 
pledgee acquires no interest in goods so pledged beyond 
the value of the goods or documents so delivered in 
exchange (s). 

The following section deals with tho rights of con¬ 
signees : “ Where the owner of goods has given pos¬ 
session of the goods to another person for the purpose 
of consignment or sale, or has shipped the goods in the 
name of another person, and the consignee of the goods 
has not had notice that such person is not the owner of 
the goods, the consignee shall, in respect of advances 
made to or for the use of such person, have the same 
lien on the goods as if such person were the owner of 
the goods, and may transfer any such lien to another 
person ” (i). 

“ Document of title ” includes, for the purposes of 
the Act, “ any bill of lading, dock warrant, warehouse¬ 
keeper’s certificate, and warrant or order for the delivory 
of goods, and any other document used in the ordinary 
course of business as proof of the possession or control 
of goods, or authorising or purporting to authorise, 
•ither by endorsement or by delivery, the possessor 
of the document to transfer or receive goods thereby 
represented ” («). 

(r) Section 4. (*) Section 5. (t) Section 7. (u) Suction 1 (*). 
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The Act preserves the rights of the tme owner as 
between himself and the agent, anil also the common 
law powers of the agent (x). 

Several provisions of the Factors Act apply to a class 
much wider than is included in the term “ mercantile 
agents,” e.g., the 8th, 9th, and 10th sections of the 
Act ( y ). Their general scope is such as to enable 
parties to deal freely in the market with those who 
apparently aro possessed of the goods, or of the indicia 
of the property in them. 

(ii) Relations with Third Parties. 

Whether principal, or agent, or both, are liable on a 
given contract is a matter depending upon the intention 
of the parties and the authority of the agent, though 
it must be remembered that, as regards the rights of 
thircl parties, the apparent authority is often of more 
importance than the real. Generally, an agent is not 
liable on the contract, but a principal is; but to this 
rule many exceptions are found, most of them depending 
upon this principle, that if by his conduct one person 
causes another to believe that a principal is being dealt 
with, he cannot put that other in a worse position by 
SUiy subsequent disclosure of his character as agent; 
e.g., A. owes B. money, and B. buys goods to the 
/amount, supposing A. to be vendor; A. cannot after¬ 
guards, by showing himself to be an agent only, prevent 
B. from setting off the debt against the price. 

(a) Relations with Third Persons where Principal Dis¬ 
closed. —Here, in the absence of evidence to the contrary, 

(z) Seotion* 12, IS. 


(y) See port, pp. 250, 284 . 
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the principal, and he alone, lias liabilities and rights. 
But an agent may, under certain circumstances, bo 
liable oven in this case, e.g., (i) if he agrees to be so; 
(ii) where the principal does not exist, or is not in a 
condition to be bound by the contract (z) ; (iii) if the 
contract ie by deed, and the agent executes it in his own 
name; (iv) when the custom of trade makes him liable. 
In some of the above cases, however, the agent may 
incur no personal liability, as where the terms of the 
contract show that he was never looked to for pay¬ 
ment (a). If the contract itself- is reduced to writing, 
and in it the agent appears as principal, he is bound, 
though as a fact it was known ut the time that lie was 
bargaining as agent only, unless he can show that the 
contract was so drawn up by mistake ; and this follows 
from the general rule, that oral evidence cannot he 
admitted to vary a written contract (6). 

It was at one time thought that where a home agent 
contracts on behalf of a foreign principal there is a 
presumption that he alone is liable, unless the contrary 
intention plainly appears from the contract itself or 
the surrounding circumstances (c); hut it is doubtful 
whether the presumption, or the custom on which it is 
supposed to bo founded, still exists, or if it does whether 
much weight is to be attached to it. At any rate, if 
the contract is in terms made on behalf of foreign 
principals by an agent who has authority to pledge 
their credit, then even though the names of die 

(a) Kdntr v. Baxter (1867), L. R. 2 C. 1’. 174. 

(а) Oadd v. Uotqkon (1876), 1 Ex. D. 357. 

(б) Higgint v. Senior (1841), 8 M. A \V. 834. See notes to 
Thomson v. Davenport (1829), 2 8m. L. C. (12th ed.) 355 ; and lee 
Wait t. Harrop (1861), 6H.4 N. 708; I H. ft C. 202, a» to mistake ‘ 

(c) Lord Tsstibdw in Thornton v. Davenport (182(44, 9 B. ft C. 
Kp.87. 
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principals arc not disclosed by the contract, the agent 
will not bo liable and the principals will be (d). 

An agent may sue on a contract though his principal 
be disclosed, if ho has an interest (e.g., lien) in the pro¬ 
ceeds ; for this reason an auctioneer may sue for the 
price of goods (e). 

Moreover, when a third party, knowing who the real 
principal is, elocts to give credit to the agent personally, 
and the circumstances of the case enable him to hold 
the agent liable, his right of action against the real 
principal goes. The leading case on this subject is 
Paterson v. Gamlascqni (f). There the defendant, a 
Spanish merchant, employed L. to purchase goods for 
him, and the plaintiffs sent goods which L. and defen¬ 
dant in plaintiffs’ presence inspected, and the price was 
discussed. L. ordered the goods, and invoices were 
sent to L. in his own name, the plaintiffs debiting L. as 
thefr debtor. Eventually L. failed, and an action was 
brought against the defendant. Judgment went for 
the defendant on the ground that “ the plaintiffs in 
this case might have elected whom they would have 
as debtor; and hore they seem to have made their 
election ” (g). 

(b) Relations with Third Persons where Principal 
Undisclosed. —In this case the general rule is that the 
oontract may be adopted against or by the principal 
or the agent at the wish of the parties. In Sim v. 
Bond (A), one branch of the rule was thus expressed: 

(d) Miller, Gibb d> Co. v. Smith ami Tyrer, [11)17] 2 K. B. 141; 
Mercer v. II 'right, Graham d Co.. 33 T. L. R. 343. 

(«) IFtUtanu v. Millinyton (1788), 1 II. Bl. 81. 

, (/) (1812), 2 Sm. h. 0. (12th ed.) 341. 

- (f) Remarks of Gross, J., in the above case. See also Addison r. . 
Qandaeequi f 1812), 2 Sm. L (12th ed.) 348. 

(X) (1833), 5 B. A Ad., at p. 383. 
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“ whew a contract not under seal is nnulo by an agent 
in his own name for an undisclosed principal, either the 
agent or the principal may sue on it.” In Thomson v. 
Davenport (i), the other branch of the rule was stated 
by Tentekden, O.J., as follows : “ If a person sells 
goods (supposing at the time of the contract that ho is 
dcaliug with u principal) but afterwards discovers that 
the person with whom lie lias been dealing is not the 
principal in the transaction, but agent for a third 
person, though he may in the meantime have debited 
the agent with it, he may afterwards recover the amount 
from the real principal.” 

But an agent contracting merely as such for an 
unnamed principal will not incur personal liability, 
unless by reason of some usage or custom which is not 
inconsistent with any express term of the contract {k). 

If the principal sues upon the contract, ho mus,t do 
so subject to any right of set-off that the third party 
may liavo acquired against the agent before he knew 
him to be acting for a principal (1). In Rabone v. 
William (m), factors sold to Williams, and when the 
undisclosed principal sued, Williams claimed to set off 
a debt due by the factors to him, and the claim was 
allowed. This set-off cannot be allowed if the third 
party was aware that the agent was really such, although 
he was not aware of the identity of the principal, nor if 
by the use of ordinary care, or by making ordinary 
inquiries, he might have known ; thus in the case of a 
sale he should show that the contract was made by a 

(•) (182!)), 9 B. it a, at p. 8(S. 

(A) Hutchinwn v. Tatfuim (1873), L. K. 8 ('. P. 482. # 

(l) George v. ClagtM (1797), 2 8m. h. C. (12th wl.) 130, and for * 
later example, aee Montagu v. Foncood, [1803] 2 Q. B. 850. 

(«) (1785), 7 T. R. 360 n. 
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lemon to whom the principal had intrusted possession 
if the goods, that that person sold them as his own 
goods in his own name, and that he (the buyer) reason¬ 
ably supposed the agent to be tho principal, and that 
the set-olf claimed accrued before he was undeceived (n). 
In Cooke v. Eshelby (o), L. & Co. sold C. cotton in their 
own names, really on behalf of M. C. knew that L. & 
Co. sometimes sold for principals and sometimes on 
their own account, but did not know, and did not in¬ 
quire whether in this case they had or had not principals. 
It was decided that money owed by L. & Co. could not 
be set off against tho price of the cotton ; Lord Watson 
saying, that to entitle a purchaser to set off a debt due 
by an agent against one duo to the principal, it must 
be shown v that tho circumstances attending the sale 
were calculated to induce, and did induce, in the mind 
of tho purchaser, a reasonable belief that the agent was 
selling on his own account, and not for an undisclosed 
principal.” 

If the agent sues on the contract, a debt due by the 
principal cannot be set off against it, for tho principal 
being undisclosed no credit was given to him, nor was 
thero any concealment that could be injurious to tho 
„ buyer. 

If in the contract the agent describes himself as 
. principal, there is no right of action in tho actual princi- 
. pal; the agent alone can sue. In Humble v. Hunter (p), 
' an agent entered into a charter-party and described 
’ himself as owner ” of the ship; it was held that 
w 

(n) Semensa v. Brinsley (18416), 18 C. B. (N.s.) 467 ; Borriu v, 
Imvmal Ottoman Bank (1874), L. R. 9 C. P. 38. 

t 0 ) (1887), 12 App. Caa. 271. 

1®) (1848),* 12 Q. B. 310. C/. Fred Drughom , Ltd. v. Bederiaktit * 
bolaget Transatlanctic , [1919] A. C. 203. 
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evidence was not admissible to show that another was 
principal, nor could that other sue on the contract. 
For if the principal allows the agent to represent himself 
as principal, the agent alone can sue on the contract 
made. 

The third party (as stated above) may bring his action 
against either the agent or the undisclosed principal, 
and oral evidence will be admitted to show that a 
written contract purporting to be made by a certain 
person is in reality made bv him as agent. The rule 
seems to be, that though verbal evidence cannot be 
allowed to discharge a person, yet it will be admissible 
to show that a party apparently not liable is liable in 
reality. Thus, A. agrees in writing with B. to buy 
goods, nothing about C., the principal, being contained 
in the memorandum. If C. wants to sue. or if A. wants 
to get discharged, oral evidence will not be admitted to 
show the facts, but if B. wants to sue (he may prove 
orally that C. is the principal ( 7 ). 

The agent must, however, establish privity of contract 
between his principal and the third party, to render 
the former liable. Custom may do this. Thus, a stock¬ 
broker who lumps the orders of several clients in one 
contract (apportioning the shares purchased in his 
books) will under the special usage of the Stock 
Exchange establish privity of contract between the 
jobber and tbe clients for whom he (the broker) acted 
as agent (rj. 

The remedy against the undisclosed principal may 
also be lost to the extent that the principal has in the 

(f) Sec notes to Thomson v. IMvenport (1829), 2 Sm. L. ('. (12th 
od.) 356; Trueman v. Loder (1840), 11 A. & K. 589; Higgins r. 
Senior (1841), 8 M. & W. 834. 

(r) Scotl v. Godfrey, [1901] 2 K. B. 720 ; 6 Com. Us. m. 
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meantime honestly settled with his agent. This rule 
applies strictly where the existence of a principal at 
all was not disclosed at the time of the contract; hut 
if a principal was known to exist although unnamed, a 
settlement by him with his agent will only be valid 
against third parties if their conduct justified him in 
assuming that they looked only to the credit of the 
agent («). Thus, defendants employed C. to buy oil; 
C. bought some of plaintiffs, saying it was for princi¬ 
pals, but not naming them; the terms were cash on 
delivery; it was not an invariable custom to pay on 
delivory; defendants, supposing tlio cash had been 
paid (which was not the fact), settled with U.; when 
G. bocamo insolvent, plaintiffs sued the defendants :— 
Held, defendants must pay, though if the plaintiffs had 
led the defendants to believe that the agent and they 
had settled matters, the defendants would have been 
protected (i). So in Armstrong v. Stokes (u), it was 
decided that a vendor who lias given credit to an agent, 
behoving him to be the principal, cannot recover against 
the undisclosed principal if the principal has bona fide 
paid the agont, at a time when the vendor still gave 
oredit to the agent, and knew of no principal. 

The liability of principal and agent is alternative and 
not joint, and though the creditor may bo entitled to 
elect against which of them he will enforce his remedies, 
any unequivocal acts showing an intention to hold one 
of them liable will discharge tho other (aj). If the 


(«) Irvine v. Watson (1880), 5 Q. B. D. 102, 414; Damon v. 
Donaldson (1882), 0 Q. B. D. 023. 

(() Irvine v. B'nfaor, (1880), 8 Q, B. 1). 102. 

(«) (1872), I,. R. 7 Q. B. 698. 

(x) Scarf v. Jardine (1882), 7 App. Oas. 345. See alto, ante, 
p. 140. 
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creditor obtains judgment on the contract against the 
principal, be cannot afterwards get judgment against 
the agent, nor, if lie gets it against the agent, can he 
afterwards succeed against the principal (y). 

Right !s and Duties when the Priiid/sd is Non-existent. 
—Although an agent expressly contracting as such 
cannot generally sue in his own name, he may do so if 
the contract has been partly performed after the other 
party has had full notice that the supposed agent was 
the real principal ( 2 ), and in a charter-party a person 
contracting as “ agent of the freighter ” may declare 
himself to be the real principal or adopt the character 
of freighter himself (a). 

If a professing agent namos a principal who is non¬ 
existent or incapable of contracting, the agent may 
himself be sued. In Kelner v. Baxter (4), the defen- 
fants, on behalf of an intended company, agreed with 
the plaintiffs to pay for goods to be supplied to the 
company; after formation of the company, the good* 
were supplied and consumed, but the court held that 
defendants, having contracted as agents for a non¬ 
existent company, were personally liable, and that 
no subsequent ratification or substitution of liability 
.was of any avail to them without the consent of the 
plaintiffs. 

Liability of Principal for Money Borrowed without 
Authority. —In some cases whero an agent borrows 

(y) Kendall v. Hamilton (1870), 4 App. Cos : prr Cairn#, L.C., 
\t p. 514. 

(*) Rayner v. Qrote (1840), 15 M. k W. 359. 

(а) ttchmak v. Avtry (1851), 10 Q. B. 655} Harper da Co, f, 
Vigera Bros ., [1909] 2 K. B. 649. 

(б) (1867), L. R. 2 C. P. 174 ; and see Re KmprtM Enaineering Co, 
[1881), 16 Ch. D. 125; Scott v. Lord Kbury (1867), L. R; 2 C. P. 255. 
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money on behalf of another without any authority or 
in excess of his authority, although the mere fact of the 
Borrowing may impose no liability on the principal, yet 
the lender acting in good faith has an equitable right 
to recover against the principal any part of the money 
borrowed which has in fact been applied in paying 
legal debts and obligations of the principal (c). And 
even where the agent is known to have no authority to 
borrow, yet to the extent to which the money borrowed 
is applied to payment of legal debts of the principal, 
•the lender may assert this equitable right (d). 

Liability of a Princijnil for his Agent’s Torts. —It is 
a general rule that a principal is liable for the wrongs 
of bia agent committed within the scope of the authority 
whether tho wrongful act is done for the benefit of the 
principal or for the benefit of the agent and in fraud of 
the principal, if the wrongful act was committed in the 
course of such business as the agent was authorised, or 
held out as authorised, to transact on account of his 
principal (e). In other cases the agent alone is liable, 
even though the tort was committed solely for and on 
’behalf of his principal. The liability of the principal, 
where such exists, is no answer to an action against th< 
agent; the lattor is also liable (/); but it will be remcm 

(c) Blackburn, etc. Building Society v. CunliJJe Brooks A Co 
(1883),'22 Ch. 1>. 01 ; affirmed sub nom. Cunlijfe Brooks A Co. v 
Blackburn, etc. Building Society (1884), 9 App. Cas. 807 ; Banna 
Jyiwv. MacJver, [1900] IK. B. 103. 

(d) Reversion Fund A Insurance Co. v. Maison Cosway, [1913] 

K. B. 304. 

(e) Lloyd v. Grace Smith A Co., [1912] A. C. 170. See also Barwic 
V. English Joint Stoclc Bank (1867), L. R. 2 Ex. 259; Udell v. Atherto i 
(1861), 7 H. & N. 172 ; Mackay v. Commercial Bank of New Brunswic, 
(1874), L. R. 5 P. C. 394; cf. Ruben v. Great Fingall Consolidated 
[1906) A. C. {139. 

(/) 8ee Peto v. Blades (1814), 5 Taunt. 057. 
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bered that an agent who innocently commits a tort, 
within the scope of his authority, is entitled to an indem¬ 
nity from his principal ( g ). 


Classes of Agents ( h ). 

Factors .—A factor is an agent “ employed to sell 
goods or merchandise consigned or delivered to him 
by or for his principal for a compensation ” (t). He 
is sometimes called a consignee and sometimes a com¬ 
mission agent; but a salaried servant who holds goods 
for his master is not of necessity a factor, although he 
may have a special power of sale. A broker and a 
factor are different sorts of agents, the chief points 
of difference being that the broker has not possession 
of the goods, whereas the factor has (k), and whilst the 
factor may sell in his own name, the broker may not ( l ). 
The powers of a factor are : (i) to sell in his own 
name (i), subject to the ordinary rules relating to 
sales for undisclosed principals ; (ii) to give a warranty, 
if it is usual in the course of tho business (m); (iii) to 
receive payment and give valid receipts (»), or sell on 
credit to a reasonable extent (o); (iv) he has an 
insurable interest in the goods (p); (v) since the 
passing of the Factors Acts he has powers of pledging; 

(j) Ante, p. 1S3. 

(A) " Mercantile agent” is a term which rovers many of the 
following: the meaning of the term “ mercantile agent," ami the 
position of those who fall within it are referred to anit. pp. 14 i —144. 

ft) Story. Agency, a 33. 

r (4) See judgment in Stevens v. Bitter (1884), 25 Ch. 1). 31. 
j (!) See Baring v. Corrie (ISIS), 2 B. & Aid., at p. 143. 
c(») Brady v. Todd (1881), 9 C. B.(s.s.)592; 30 L. J. C. P. 223. 

■ (n) Vrinkunltr v. Ooodwin (1775), 1 Cowp. 251 ; Fish v. Kempton 
(1849), 7 C. B. 887; 18L.J. C. P. 206. 

( 0 ) Houghton v. Jfa#Aeu»(1803), 3 B. A P.,atp. 489. 

(j>) Pott, p. 382. 
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(vi) he has a lien for tho general balance of his charges 
on any goods that have come to him qua factor and on 
tho proceeds of such goods (q). This lien hq loses if 
he delivers possession of the goods to the owner (r), 
but a right of set-off which the third party may have 
against his principal will not affect his lion (q). It has 
been decided, that if ho becomes surety for his principal 
ho has a lien to the extent of his liability (q). Even if 
he sells the goods in a manner specially directed by 
his principal, and in his principal’s name, his lien still 
attaches (s). 

Brokers .-—A broker is defined by Story (<) to be 
“ an agent employed to make bargains and contracts in 
matters «f trade, commerce, or navigation between 
other parties for a compensation commonly called 
brokerage.” He is an agent of a mercantile character, 
anil one who makes a merely personal contract for 
another is not strictly a broker; e.q., A. makes an 
agreement on behalf of B. to sing at a coneert; A. 
would not be a broker («). 

Brokers were at one time regulated and controlled by 
the Corporation of London ; this is so no longer. 

They are distinguishable from factors ; factors have 
possession of the goods ( x ), ami brokers have not; 
moreover, whilst a factor can sue and act in his own 

(q) Drinkwater v. Oootlmn, svprn 

(r) Kruger v. Wileox (1766), Amb. 252. 

(j) Stems V. Hiller (1884), 25 Ch. D. 31. 

(I) Section 28; ami sec Bunn, J„ in Fowler v. Hotline (1872), 
h. R.7Q. B„ at p. 623. 

(«) See Milford v. Hughes (1847), 16 M. & W. 174. 

(x) Brokers are mercantile agents, but as they are not, as brokers, 
entrusted with possession ol the goods, they do not corac within the 
Factors Att, 1889. See ante, p. 141, and see Cole v. North Western 
Hank (1874), I„ R. !> C. P. 470 ; 10 Cl. P. 3M. 
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name, a broker cannot; factors may buv and sell in 
their own names; brokers (apart from special custom) 
cannot (y). A broker's mode of dealing is as follows: 
when he makes a contract the terms should be entered 
by him in his bonk and signed by him, and memoranda 
sent to each party; that sent to the buyer is called 
the bought note, that sent to the seller the sold note. 
Ordinary forms of these notes are: “ bought for you 
of C. D.” ; “ sold for you ” ; " bought of you by me.” 
A broker is primarily agent for the vendor, but when 
the bargain is completed, he represents both parties; 
therefore a signed entry of the contract in the broker’s 
book is sufficient to satisfy s. 4 of the Sale of Goods 
Act, 1893 ( 2 ). ff tliero is no signed entry, but bought 
and sold notes, which correspond and contain all the 
terms of the bargain, are signed by the broker and 
delivered to the parties, these constitute a sufficient 
memorandum. If the bought and Hold notes differ, and 
there is no entry (or an unsigned entry only), the 
contract falls through (o). 

Generally speaking a broker is not liable on the 
contract, if he is known to be, contracting gud broker 
merely, though the name of tho principal be not 
disclosed in the contract note ( b ); but he may be 
made liable by custom (c), or contract, or if on the 

(y) Sec Baring v. Corrir (ISIS), 2 B. A AW. 137,143, 14S ; Fairliev. 
Fenton (1870), L. K. 6 Ex. 1U9. 

( 2 ) Thompson v. Oardiner (1870), 1 ('. V. J). 777, 

(oj Sievewrighl v, Archihald (1831), 17 Q. B. 103. The decisions 
on the effect of brokers’ books and notes are very conflicting. The 
authorities arc fully considered and general propositions deduced from 
them in Benjamin on Sain (3th ed.J, pp. 284—305. 

(6) Southwell v. lloicdilch (1876), 1 C. P. D. 374. 

(c) Fleet v. Marton'(1872), L. R. 7 Q. B. 126 1 in Pi he v. Ongley 
(1887), 18 Q. B. I). 708, a hop-broker was, in consequenoe of custom, 
hold liable for non-deiivery when a contract note was worded thus : 
'* Sold by [defendant] to f plaintiff] for and on account of owner.’ 
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note he appears to contract for himself as principal. 
In accordance with general principles of agency, the 
other party may hold the undisclosed principal liable. 
Brokers have not possession of goods, and hence they 
have no lien; but to this there is an exception in the 
case of an insurance broker, who has a lien on the 
policy for his general balance, and this extends even 
against the principal of an agent who employed 
him, provided that he had no notice of the agent’s 
character (d). 

Insurance. Brokers. —An insurance brokor is the name 
given to an agent who is employed to negotiate a policy 
of marino insurance. He stands in a peculiar position. 
“ According to the ordinary course of trade between the 
assured, the broker, and the underwriter, the assured 
do not in the first instance pay the premium to the 
broker, nor does the latter pay it to the underwriter. 
But as between the assured and the underwriter, the 
premiums are considered as paid. The underwriter, to 
whom in most instances tho assurod are unknown, looks 
to the broker for payment, and he to the assured. The 
latter pay the premiums to the broker only, and he is a 
middleman between the assured and the underwriter. 
But he is not solely agent; he is a principal to receive 
the money from the assured and to pay it to the under¬ 
writers ” (e). Hence the broker is debtor to the under¬ 
writer and oreditor of the assured for the promiums; 
he receives the policy from the underwriters, over which 

(d) Mann v. Forrester (1810), 4 Camp. 00. 

(«) Per Bayi.ey, J., in Power v. Butcher (1830), 10 B. & C., at 

J p. 330,340; Marine Insurance Aot, 1000,8. 63 (1); and see Vnivtrta 
nsuronce Co. of Milan v. Merchants' Marine Insurance Co ., [1807] 
2 Q. B. 03. 
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lie has a lien as against the assured for the premiums 
and charges (/); the underwriters cannot sue the 
assured for the premiums; but in the event of a loss 
the assured may sue the underwriters direct. If may 
be that the underwriter and the broker have cross- 
claims against one another. Can the underwriter assert 
such set-off against the claim of the assured ? As a 
rule he cannot, but usage, known to the assured at tho 
date of effecting the policy, will authorise such a set-off; 
so also may undue delay on the part of the assured 
prejudicing the position of the underwriter or the state 
of his accounts with the broker (y). The insurance 
broker must prepare for his principal a proper policy 
duly stamped; and he must exercise diligence in 
procuring an adjustment in the event of a loss covered 
by the policy. 

Shipbroker.—k shipbroker is an agent employed- to 
arrange for the chartering of ships; if a charter-party 
is signed, he generally becomes entitled to commission 
from the shipowner. 

Bankers .—The banker is the agent of the customer to 
pay sums of money as ordered, but the ordinary relation¬ 
ship between banker and customer is that of debtor and 
creditor; the banker being'creditor when the customer’s 
account is overdrawn, the customer being the creditor 
when the balance is in his favour (h). The customer is 
entitled to draw cheques on the banker to the extent 


(/) Marine Insurance Act, 1906, a. S3 (2); and aee I'iehtr v. Smith 
1879), 4 App. Caa. 1. 

(g) Scott v. Irving (1831), 1 B. A Ad. 605,613. 

(A) Foley v. Hill, (1848) 2 H. ol L. Caa. 28. 
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of the money standing to his credit (t); the banker has 
a general lien on all securities of the customer deposited 
with him as banker to secure any sum in which the 
customer may be indebted to the banker unless there 
be an express contract, or circumstances that show an 
implied contract inconsistent with lien (it). With regard 
to bills: a banker has authority to pay bills accepted 
by the customer and made payablo at his bank (J), but 
he is not bound to do so (m). 

The position of a banker who pays a forged instrument 
or a genuine instrument with a forged indorsement is 
dealt with hereafter (n). 

Auctioneer. —An auctioneer is a “ person authorised 
to sell goods or merchandise at a public auction or sale 
for a recompense ” («). He is agent for the seller 
(with authority to do all such acts as come within an 
auctioneer’s province), and when the goods have been 
knocked down, for tho buyer also, and his signature is 
then sufficient to satisfy the requirements of s. 4 of the 
Statute of Frauds or s. 4 of the Sale of Goods Act, 1893, 
unless, indood, he is himself the vendor (p). Unless 
the principal is disclosed, ho is personally liable, and may 
himself sue. He must not delegate his authority (<]), 

(*) Poll v. ('lew (1847), 10 M. & W. 321. When the cheque has 
been paid it becomes the property of the drawer, but the bauker may 
keep it so long as it is wanted as a voucher. 

(k) Brandao v. Barnett (18-10), 12 Cl. & F. 787. 

(f) Kymer v. Laurie (1840), 18 L. J. Q. B. 218. 

(in) Lord Maojtaghtkn in Bank of England v. 1 agliano, 118911 
A. 0., at p. 157. 

(h) Post, pp. 355, 350. 

(o) See Story’s Agency, a. 27. An auctioneer must have a licence 
(8 A 9 Viet. o. 15, aa. 2, 4). 

(p) Farebrotker v. Simmons (1822), 5 B. A Aid. 333. As to tho 
effect of the olerk's aignature, see Bird v. Boulter (1833), 4 B. & Ad. 
443, and Bfll v. Balls, ( 1897 ] 1 Ch. 003. 

(q) Coles v. Trecothick (1804), 9 Vos. 234, 251. 
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he should sell only for cash ( r ), and at the best price, is 
responsible to his principal for loss sustained through his 
delivering the goods without receiving the price (s), 
and he is answerable for the proper storage of goods 
whilst they are with him. He has possession of tho goods, 
a special property in them, and a lien on them for his 
charges (s). He has implied authority to receive the 
proceeds of the sale of goods, but only the deposit on a 
salo of land ((); he has also implied authority to sell 
goods without reserve, and if ho does so where a reserve 
has been put on the price, the seller cannot set up as 
against tho buyer any such limitation of the auctioneer’s 
authority, unless, of course, tho buyer was aware of it («). 

An auctioneer who sells on behalf of A. goods which 
really belong to 13., and who delivers tho goods to the 
purchaser, is liable in damages at the suit of 13., though 
he acted without knowledge of B. s rights (x) ; but an 
auctioneer will not be so liable if he merely settles the 
price and receives his commission, taking no part in 
actually transferring the property (y), or if the circum¬ 
stances of the case enable him to claim tho protection 
of the Factors Act, 1889 (z). 

Wife .—A husband is bound to support his wife save 
under peculiar circumstances which need not be dealt 
with here, and if he fails to do so without just excuse, 
she may pledge his credit for necessaries. But although 

fr) Unless it is customary to accept a cheque, and he acts without 
negligence in taking one ( Farrcr v. Lacy ( 1880 ), 31 Ch. I). 42). 

(«) IFi'Mwwm v. Millington (1788), 1 II. Bl., at p. 84. 

(0 William# v. Millington, supra, as to goods; Sykes v. Gilts 
(1839), 5 M. & W. 645, aa to land. 

(u) Rainbow v. Hawkins, [1904] 2 K. B. 322, 

(z) Consolidated Co. v. Curtis 4c Son, [18921 1 Q. B. 495, 500. 

(y) Barker v. Furlong, [1891] 2 Cb. 172. 

(s) Shcnston v. Hilton, [1894J 2 Q. B. 452. 
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a husband is bound to provide his wife with necessaries 
such as wearing apparel, lie is not bound to give it to 
her and he may stipulate that it is to remain his absolute 
property to be worn only during his pleasure (a). The 
right to pledge the husband’s credit for necessaries is 
the only implied authority which marriage gives to a wife, 
and the presumption that she has such authority to 
pledge her husband’s credit may be rebutted by proof 
that he made her a sufficient allowance, although this 
fact was not known to the person who supplier! the 
necessaries (6). An action will not lie by a husband 
against his wife to restrain her from improperly pledging 
his credit (c). A husband, however, may expressly 
authorise his wife to bind him by contract, or may 
so act as to bo estopped from denying that he has done 
ito. Thus, if tho husband has been in the habit of 
allowing the wife to incur debts on his credit, and has 
paid the money without saying anything that would 
lead a tradesman to believe that the authority was not 
given or was revoked, the tradesman may assume that 
the wife has authority until the contrary is notified to 
him. But unless the husband so misleads the tradesman, 
he may revoke any authority giveu to his wife without 
notice of any kind (6). 

Miscellaneous .—Tho rights and duties of agents in 
their capacity of partners (d), stockbrokers (e), ship¬ 
masters (/), and managing-owners (g), are dealt with in 
other parts of this Work. 

(o) Bondeau Lcgrand «fc Co. v. Marks, [1918] 1 K. B. 80, C. A. 

(61 Debenham v. Mellon (1881), 0 App. Cos. 24 ; Morel Bros. v. West' 
norland, [1904] A. C. 11. 

(c) Webster v. W'dwOr, [191611 K. B. 714. 

(d) Post,, p. 169. (/) Poet, pp. 601,602, 

(«) Post, pp. 527 at eeq. (?) Poet, pp. 499,600. 
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PARTNERSHIP (->). 

The law of partnership is concerned partly with the 
rights and duties of partners between themselves and 
partly with the legal relations between partners and 
third persons which How from or are incident to 
the formation of a partnership. It is only possible) 
in this book to give an outline of the subject and 
special works must be consulted for fuller informa¬ 
tion. The chief of these are Loid Lindley's work, 
and Sir Frederick Pollock’s Digest of the Law of 
Partnership (6). The Partnership Act, 1890, is a statute 
which consolidated and codified the law of partnership ; 
and though it does not contain the whole of that law, the 
main principles of it are now authoritatively settled by 
the statute. 

Definition of a Partnership (it). 

“ Partnership is the relation which subsists between 
persons carrying on a business in common with a view 
of profit. But the relation between members of any 
mmpany or association which is— 

“ (a) registered as a company under the Companies 
Act, 1862, or any other Act of Parliament 
for the time being in force and rolating to 

(а) In this chapter the references to sections are to those of the 
Partnership Act, 1890. 

(б) Underhill’s Law of Partnership is a very useful book for 

itadente. 

V) Section !. 

ILL. (J 
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the registration of joint stock companies (d ); 
or 

“ (b) formed or incorporated by or in pursuance of 
any other Act of Parliament or letters patent, 
or Royal Charter; or 

“ (c) a company engaged in working mines within 
and subject to tho jurisdiction of the Stan¬ 
naries ( e): 

“ is not a partnership within the meaning of this 
Act.” 

Partnerships, then, must be distinguished from 
trading companies; “ the law of unincorporated 

companies is composed of little else than the law 
of partnership modified and adapted to the wants 
of a large and fluctuating number of membors ” (/), 
and the same may (to a certain extent) bo said of those 
which are incorporated. But tho requisite modifications 
anil adaptations in the case of incorporated companies 
are now so considerable that company law has become 
a branch distinct from that of its parent, partnership 
law. The main difference between a company and 
a partnership is this, that the formation and existence 
of a partnership depends upon the mutual trust in, and 
personal relationship of, the members to each other, 
whereas the formation and existonco of a company does 
not depend to any extent on this ; further, whilst in a 
partnership every member is entitled to take part in the 
management of the business unless he bargains away 

(ti; The Act at present in force is the Companies (Consolidation) 
Act, 1908. See foal, pp. 198 el aeq. 

(e) The Stannaries Court has been abolished, and the Aot must now 
be construed as referring to mines which would otherwise have been 
■abject to its jurisdiction. Seo Stannaries Court Abolition Act, 1896, 
>. 3. * 

{[) Lindley, Introductory Chapter (4tb ed.). 
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hi* right, in a company the management is loft to 
specified officers (g). 

A partnership may not consist of more than twenty 
persons, or, in the ease of a banking firm, ten. Asso¬ 
ciations exceeding these numbers must be registered 
under the Companies (Consolidation) Act, 1908, 
or incorporated by Act of Parliament or letters 
patent (A). 

In addition to defining "partnership” in a general 
way, and then expressly excluding bodies which would 
otherwise answer the terms of the definition, the Act (t) 
lays down certain further rules for determining the 
existence of a partnership. These rules define the 
principles applicable to the consideration of typical 
oases, and serve very materially to elucidate and 
explain the meaning of “ partnership.” They are 
as follows: 

"(1) Joint tenancy, tenancy in common, joint 
property, common property, or part ownership does 
not of itself create a partnership as to anything so held 
or owned, whether the tenants or owners do or do not 
share any profits ( k). 

“ (2) The sharing of gross returns does not of itself 
create a partnership, whether the persons sharing such 
returns have or have not a joint or common right 
or interest in any property from which or from the use 
of which the returns are derived. 

( 9 ) it may be doubted whether these difference* always exist when 
the comj>any is a “ private company.” In such case* the fact of 
incorporation and the wording of the Partnership Act distinguish 
companies from partnerships. 

(A) Companies (Consolidation) Act, 1908, s. J. The restriction, 
however, does not apply to companies working mine* within the 
Stannaries (ibid). • 

(«) Section 2 . 


[k) Section 2(1). 
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“ (3) The receipt by a person of a share of the profits 
of a business is priraa facie evidence that he is a partner 
in the business, but the receipt of such a share, or of a 
payment contingent on or varying with the profits of a 
business, does not of itself make him a partner in the 
business, and in particular— 

“ (a) The receipt by a person of a debt or other 
liquidated (Z) amount by instalments or 
otherwise out of the accruing profits of a 
business does not of itself make him a 
partner in the business or liable as such : 

“ (b) A contract for the remuneration of a servant or 
agent of a person engaged in a business by a 
share of the profits of the business does not 
of itself make [him] a partner in the business 
or liable as such : 

“ (c) A person being the widow or child of a deceased 
partner, and receiving by way of annuity a 
portion of the profits mado in the business 
in which the deceased person was a partner, 
is not by reason only of such receipt a 
partner in the business, or liable as such : 

“ (d) The advance of money by way of loan to a 
person engaged or about to engage in any 
business on a contract with that person that 
the lender shall receive a rate of interest 
varying with the profits, or shall reieive 
a share of the profits arising from carrying 
on the business, does not of itself make the 
lender a partner with the person or persons 
carrying on the business or liable as such. 
Provided that the contract is in writing, and 
(0 ascertained. 
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signed by or on behalf of all the parties 
thereto : 

(e) 4 person receiving by way of annuity or 
otherwise a portion of the profits of a 
business in consideration of the salo by 
him of the goodwill of the business is not by 
reason only of such receipt a partner in the 
business or liable as such.” 

Whether a givon person is or is not a partner depanda 
upon the facts of the case and tlio intention of the 
parties. At one time it was considered that receipt of 
part of the profits of itself was conclusive proof of 
partnership, but this is not so (?»). In Cox v. Hick¬ 
man (n), the facts were these: A trader owed money to 
many creditors, and these entered into an arrangement 
with him, whereby ho agreed to carry on the business 
under their superintendence, and gradually to pay of! 
their debts out of a share of the profits. The case waa 
carried up to the House of Lords, where it was decided 
—somewhat against what then seemed the current 
of authority—that such an arrangement did not con¬ 
stitute a partnership per se, and the test laid down 
was: did the debtor carry on the business for and 
on behalf of the creditors, so as to constitute the relation 
of agent and principal between them ? The Act now 
states the law as declared in Cox v. Hiebnan. 

Partnership is not the same as co-ownership; the 
former may include the latter, but the converse will not 
apply. They may be thus distinguished : (i) Co-owner¬ 
ship is not necessarily the result of agreement, partner¬ 
ship is ; e.g., A. gives land to B. and C. in common ; B. 

(*>) MoUwo March <t Co. v. Court 0 / Words (1872), L. K. i P. C. 419. 

(») (1890), S H. L. Cu. 298. 
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and C. are not partners, but may become so by agreement 
among themselves. So the co-owners of a ship arc not 
necessarily partners, and it needs an agreement, express 
or implied, to make them so (o); (ii) Co-ownership does 
not, of necessity, involve the idea of working for profit; 
partnership does; (iii) A co-owner has a right of free 
disposition over his property without the consent of his 
co-owner; a partner who desires to replace himself by 
another cannot, in the absence of agreement, do so with¬ 
out the consont of his copartner. 

Sharing profits is strong, though not conclusive, 
evidence of partnership (p). At the same time the 
court will look at the whole of the evidence, and draw 
the fair inference of fact; only when nothing more is 
known than that profits arc shared, docs a presumption 
of partnership arise which must be rebutted (p). 

The Act further provides (q) that if any person to 
whom money lias been advanced on a contract ( r ) to pay 
a rate of interest varying with the profits, or any buyer 
of a goodwill wbo has engaged to pay the vendor a 
portion of the profits in consideration of the sale, shall 
be adjudged a bankrupt, or enter into an arrangement 
to pay bis creditors less than twenty shillings in the 
pound, or $ie in insolvent circumstances, the lender of 
any such loan shall not be entitled to recover anything 
in respect of his loan, nor shall any such vendor of 
a goodwill as aforesaid he entitled to rocover anything 

(o) It uiu»t be remembered that a person may bo liable to creditor* 
M a partner, though in reality he is not a partner. 

(p) BadcUy v. Consolidated Bank (1888). 38 Ch. D. 238; and 
tee Davit v. Davit, [1894] 1 Ch. 393, 399,401 ; lioUom v. Whichdote 
[1895), 04 L. J. Q. B. 170 ; King v. Whichtlow, ibid., 801. 

(gj Section 3. 

(r) Whether euch contract bo in writing or not (/» re Fort, [1897] 
2 Q. B. 495). 
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in respect of the share of profits contracted for, until the 
claims of the other creditors of the borrower or buyer 
for valuable consideration iu money or money's worth 
have been satisfied. 

The Firm Name. 

in the case of a firm having a place of business in the 
United Kingdom, if the firm name does not consist of 
the true surnames of all partners who are individuals 
and the corporate names of all partners who are corpora- 
,. tions without any addition except the true Christian 
names or initials of the individual partners and in cases 
where a partner has changed lib name (except in the 
case of a woman who marries) the firm must be registered 
under the Registration of Business Names Act, 1916. 

The particulars requiring registration include the 
business name and the general nature and principal 
place of the business, and in respect of every individual 
partner must disclose bis present Christian name and 
surname, any former Christian name or surname, his 
nationality, and if that has been changed, his nationality 
of origin, his usual residence and any other business 
occupation that he follows; and in respect of every 
corporation which is a partner the corporate name and 
registered office must be Btatcd (»). 

Particulars of changes in the constitution of the firm 
must also be registered (f). 

if there is default in registration the firm cannot sue 
on any contract entered into while it was in default, 
unless the Court grants relief against the disability, but 
if the firm is sued on such a contract it will not be 
precluded from asserting rights under the contract by 
way of counter-claim or set-oil (u). 

(«) Section 3. (t) Section 6. (u) Section 8. 
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All registered firms must publish particulars of tho 
names and nationality of tho partners in their trado 
catalogues, trade circulars, show cards, and business 
letters [x). 

Formation of the Contract. 

Tho contract is formed by consent alone, and no 
particular formality is required. The agreement may 
therefore be verbal or implied from conduct, but the 
general practice is to have a written agreement con¬ 
taining the terms on which the partners are to carry on 
their -business, and this document is styled tho Articles 
of Partnership. This document may be a deed, but it is 
not necessary that tho agreement should be under seal. 

Who may be Partners. 

Alien enemies or persons adhering to the enemy may 
not be partners of an Englishman, and a partnership 
between such persons and an Englishman is dissolved 
when war breaks out (y ); but, where for the purpose 
of winding up the affairs of a dissolved partnership an 
action is brought to recover a debt due to the firm, an 
alion enemy partner may bo joined as a co-plaiutiff ( 2 ). 

Lunacy of a partner will not ipso facto dissolve 
- an already existing partnership, but it will be a 
ground on which the court may decree dissolution. 
An infant may be a partner, and, until his con- 

(a?) Section 18. ^ 

(y) Hugh Stevenson and Sons v. AkliengeaclUchaft fur Carlonnagen- 
Industrie, [1917] 1 K. B. 703, A. This case went to tho Houso of 
fords, where it wits not disputed that the partnership had been 
dfoolved by tho outbreak of war. As to the rights of the enemy 
partner, see post, p. 184. 

(*) Rodriguez v. Speyer Bros., [1919] A. C. 59. 
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tract of partnership bo disaffirmed, he is a" mem¬ 
ber of the trading firm, but he does not thereby 
render himself personally liable to creditors (a). With 
these exceptions, the general rules of contract relating 
to the capacity of parties will apply to the present 
subject. 

New partners may be admitted, provided the legal 
number is not exceeded (b), but, of course, the consent 
of all the original partners must first have been 
obtained, either in the original articles or by subsequent 
agreement. In some respects the introduction of a new 
partner may be regarded as an act tacitly dissolving 
the old and creating a new firm. 


Bights and Duties. 

(i) Liabilities. 

Liability on Contractu .—Every partner is liable Tor 
the debts incurred by or on behalf of the firm in tho 
ordinary course of business; in fact, to this extent, 
each partner is an agent of ami for the others (c). 
This liability extends to wrongful acts done in further¬ 
ance of the partnership business. Thus, whore it was 
within the course of a business to obtain information by 
legitimate means as to contracts made by competing 
firms, and one partner bribed the clerk of a competitor 
to disclose such information, the firm was held liable in' 
damages (d). 

But partners are not liable on contracts entered into 

(a) Lovell v. Beauchamp, [1804J A. C. at p. Oil, per HutsonIU* 
LC. 

(4) Ante, p. 183. 

(c) Sections. 

(d) Hamlyn v. Houston de Co., [I903J1 K. B. 81. 
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by members of the firm outside the scope of the business 
of the firm, unless the partner was, in fact, specially 
authorised to make the contract (e). The implied 
authority of a partner to bind his firm by acts done 
in the ordinary course of business cannot be limited by 
■ secret instructions, and a party who enters into a 
contract rnado by a partner in the ordinary course will 
be entitled to enforce it against the firm, notwith¬ 
standing any limitation of authority, unless he knew of 
it at the time of entering into the contract, or unless he 
did not know that he was dealing with a partner (/). 

The liability on a partnership debt is joint, not 
several (y). But the estate of a deceased partner is 
severally liable in due course of administration for the 
debts and obligations of the firm while ho was a 
partner, subject to the prior payment or his separate 
debts (/(). This must not bo misunderstood. As a 
general rule every partner is liable for every penny of 
the firm's debts, and the creditor has the option to sue 
any or all of them. If he obtains judgment against the 
firm, he may issue execution against the property of 
the members, and is not confined to satisfaction out of 
the joint property. The liability is joint, but all are 
liable. Ho may suo each partner separately, but if be 
obtains judgment against any of them be cannot enforce 
the judgment against any but those against whom it 
was pronounced, nor uan he afterwards get judgment 
against the others; for the liability being a joint— t.e., 

• a single, solid—liability, has become merged in the 

(e) Sectiou 7. 

(/) Sections C», 8. 

(y) Section 9; and see KciuluU v. Uamiliou (1897), 4 App. Cas. 
tiOi ; Badiicy v. Conwlidated Bunk (1887), 34 Lb. 1). 330; reversed 
on anothef point, 38 t'h. D. 238. 

(A) Soction 9. See Bugtl v. MUlu, [1903] 2 K. 11. 212. 
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judgment. Not- are his rights different, though he 
does not get any payment under the judgment. Thus 
in Randall v. Hamilton (i), A. ami B. (partners) 
borrowed money from C.; eventually C. sued them on 
the loan, and obtained a judgment which was not 
satisfied. Afterwards ('. discovered that D. was a 
partner with A. and B. at the date of the loan, but 
it was decided that C. had lost his remedy against D., 
as the joint liability had merged in a judgment which 
was not pronounced against I). Had 1). been dead, 
and his estate been in course of administration, D.’s 
estate would have been severally liable, i.e., liable on a 
separate contract to the same effect as the joint one, and 
this would not havo been merged bv a judgment against 
the other contractors. The above doctrine of merger 
has no application whore there are distinct causes 
of action ; so that if a partner gives his own cheque 
for the price of goods sold to the firm, the creditor may, 
if the cheque is dishonoured, recover judgment upon it, 
without prejudicing his rights to sue the firm or any 
member of it for the price of tiie goods, if his judgment 
remains unsatisfied (k). 

Outgoing Partners. —When a partner retires, the 
other partners may agree to hold him free of all 
liabilities already incurred, and this, if assented to by 
the creditors, will givo him a complete release; if the 
creditors arc not parties to this agreement, either 
expressly or by implication, so far as they are concerned, 
he is still a debtor (l ); but be may have rights of 

(i) (1879), 4 App. Cub. 504. 

(Ic) Win l’mtrr V. Kmm, [1895) 1 Q. B. 108. 

(!) Section 17 (2), (3). 
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indemnity against his late partnors. Thus, A. and B. 
are bankers. U. and D. are admitted as partners, and 
notice of this reaches the customers ; soon after, A. and 
B. dio, but C. and D. carry on the business under the 
old name, and depositors, prior to the death of A. 
and B., leave their money with C. and 1)., receiving 
interest from tko bank after the death of the old 
partners; the bank fails, and the depositors prove 
against C. and D,; this eouduct as a whole may 
amount to a tacit acknowledgment of the rcloase of 
A. and B,, and of the substitution of U. and D. as 
debtors. Such a release would result from what is 
called “ novation ” (the substitution of a new debtor for 
an old one); but the party desirous of setting up such 
a release must be in a position to show conduct on the 
part of the creditor inconsistent with a continuance 
of his liability, conduct from which an agreement to 
release may be inforrod (m). 

If a member of a firm retires on an agreement with 
his partners that lie shall in future be regarded merely 
as a surety for the firm’s existing debts, the creditors 
who know r this must treat the retiring partner as a 
surety, and may release him by giving time to the othor 
partners (n). 

A change in the constitution of a firm will terminate 
• a continuing guarantee given to the firm or to a third 
. party in respect of tho transactions of the firm so far as 
relates to future transactions, unless agreement to the 
contrary be made (o). 

i (m) Per Lindlky, L.J., in Ho iwc v. Bradford Banking Co., [1894] 
■i ; * Ch., at p. 54 i and aoe Be Head, [1893] 3 Ch. 426, with which cf. ' 
IBSboroagh v. Holmes (1877), 5 Ch. D. 255. 

pi) Book v. Bradford Banking Co., [1894] A. C. 586. 

'v. (o) Section 18. 
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In this statement of the law, frequent mention has 
been made of the expression “ the firm," but in law a 
firm, as such, is scarcely recognised ; in fact, until the 
present rules of procedure camo into force, it is not too 
much to sav that its existence was not recognised. 
“ The firm ’’ is simply a short name substituted for the 
names of the members composing the partnership ; it is 
a description and a description only (p). But partners 
inav now sue or l>e sued in the firm name. 

Incoming Partners—A new partner is not liable for 
debts incurred before he entered the firm (r/1. save by 
special agreement; this agreement can he enforced 
by any of the parties to it, but not by any creditors 
merely as such. Thus, if on June 1st, A. k Co. owe B. 
£500, and on June 2nd 0. joins A. k Co., agreeing to 
give a premium and to be answerable proportionately to 
his interest for the £5(K), B. cannot sue 0. unless he, 
B., is a party to the contract, and gives consideration; 
e.g., agrees, if 0. makes himself partly responsible, to 
give time to the firm or to release an old partner (r). 

Persons IAable as Partners by Holding out— Generally 
speaking, the partners alone are. liable, but there are 
classes of persons who, although not partners, are 
treated by law as such ; are, in fact, estopped by their 
conduct from denying themselves to be members of the" 
debtor firm. 

Those who, not being partners, are ho treated, have 
been styled ^uasi-partners, and they become snch in 

(p) See James, L.J., in Ex parte Corbett (1880), 14 Ch. J>. 126. 

(?) Section 17 (1). 

(r) See Rolf* v. Flower (1866) (a cane when; aiioh ap arrangewent 
was implied), L. R. 1 P. C. 27. 
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virtue of the rule that “ where a man holds himself 
Jut as a partner, or allows others to do it, he is then 
properly estopped from denying the character he has 
Hsnmcd, and upon (he faith of which creditors may 
he presumed to have acted. A man so acting may be 
rightly held liable as a partner by estoppel(s). The 
contract is made on his credit, and he is answerable if 
loss is incurred, whether the, representation on which 
the creditor acted was made verbally, in writing, or by 
conduct ((). An example of this is to be found in the 
case of Martyn v. Gray (»), where. A. introduced B. to 
C. as the moneyed partner; B. was not a partner, but 
he stood by, and did not deny the statement, and he 
was held answerable for a loss incurred. Jt is some¬ 
times rather harsh, but as Kyrk. C'J., said in Wavyh v. 
Carver (v), it is necessary “upon principles of general 
policy, to prevent frauds to which creditors would 
bo li&ble.” But representations of this kind cannot 
be used against a man unless his conduct causes others 
to alter their condition on the faith of them. 

Upon this principle, where two persons, who though 
not in fact partners have traded as such, become bank¬ 
rupt, the assets of the business will bo administered as 
joint estate, (z). The executors of a deceased partner 
are not bound by the mere use of the old partnership 
namo bv the survivors (;/). 

A retiring member is not as such liable for debt* 
contracted subsequently to his retirement, but he may 

(j) AIollwo March <<• Co. v. Court of B'(ml.t(1872), L. R. 4 P, ('., 
at p. 485. 

. (I) Section 14 (1). 

(a) (1883), 14 l!. B. (n.s.) 824. 

. (>•) (1793), 2 H. Bl. 235. 

(at) Kx (Wlif liairman I IS',8), 8 Cll. I>. H. 

(>) Section U (2). 
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be so if lie continues an apparent- member ot the firm as 
regards persons who are not aware that lie had ceased 
to bo a^partner. In order to escape liability for future 
transactions of the firm, he should give actual notice to 
persons who were in the habit of dealing with it, but a 
not-ico in the London Gazette will be sufficient as 
regards persons who had no dealings with the firm 
before the date of the dissolution or change ( 2 ), and 
it is advisable in the case of local firms to give further 
notice through the local papers. A dormant partner 
(».<!., not known as a partner to the creditor seeking 
to enforco the debt.), is not liable for debts contracted 
after bis retirement, neither is the estate of a partner 
who dies (a). 

Liability for Wrongs.- This rests on a somewhat 
difforent footing, for only those who aie actual members 
of the firm are held liable to the consequences; aitd it 
is not involved by mere holding out (b). Even true 
partners are not answerable for all wrongs of their 
copartners, but only if the wrongful act was committed 
whilst the partner was acting with his copartner’s 
authority, or within the ordinary course of the firm’s 
business; nr if the tort is misapplication of property, 
and either the money was received by the misapplying 
partner within the scope of his apparent authority, or 
was received by the firm, and misapplied whilst in its. 
custody (c). 

The liability -which is joint and several—rests upon 

( 2 ) Suction 3S (1), (2). 

(a) Section 30 (3). 

(b) Pollock on Partiv*r-«hip (loth cd.), p. 01, and Smith v, Bailey, 
f 1891] 2 Q. B. 403. 

(cl Section* I ft. II. 
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the fundamental principle, that within a certain limit, 
dependent upon the nature of partnership business, each 
member of the firm is agent for the rest (d). 

The cases decided on this point are numerous and 
sometimes difficult to distinguish; some of the most 
important are collected by Sir F. Pollock, in his work 
on Partnership («). The following are fair specimens, 
and will, for present, purposes, sufficiently illustrate the 
rules. Two solicitors are partners, and to one of them 
a client hands money to bo invested on a specific 
security; this partner makes away with the money, 
and the other is entirely ignorant of the transaction; 
nevertheless ho is liable, for it is within the ordinary 
scope of a solicitor’s business to receivo money to invest 
on specific securities ( f ). Had tho money been given 
to invest at discretion the case would have been different, 
such investments not being part of the solicitor’s work (g). 
If a* partner, being a trustee, improperly employs trust- 
property in the business of the firm, the other partners 
are not liable to roplaco the trust-property : provided 
that (i) any partner will he liable who has notice of 
the broach of trust; and (ii) trust-money may be 
followed and recovered from the firm if still in its 
possession or under its control (h). 

(ii) Rights and Doties between Partners. 

f When the parties enter into the contract of partner- 
jship, their rights are defined by their agreement; this 

(d) Section 12; Pollock (10th ed.), pp. 52 ft seg. 

(«) Pp. 49—52. 

'£;(/> Blair v. Bromley (1847), 2 Ph. 354. 

' (j) Barman v. Johruan (1853), 22 L. J. Q. B. 297. Two mor 
> xeoent cases may be consulted : Charter v. Tuneim (1885). 28 Ch. D 
140; and Rhodes t. Moults, fl895] 1 Ch. 236. 

(A) Section 13. 
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is often in writing, and partnership being a contract in 
connection with which good faith is deemed a main 
feature,, the terms in which it is expressed aro liberally 
construed. The duties and obligations arising from 
the relation of partnership are regulated, so far as thev 
are touched, by any express contract; if this does not 
reach all those duties and obligations, they are implied 
and enforced by law (»). Of course, there mav be an 
alteration of the terms of the partnership bv consent, 
expressed or implied (Ic), but the consent must be 
unanimous. 

When the partnership expires bv effluxion of time, 
and the partners continue together, there is an implied 
arrangement that the partnership shall continue on the 
old terms so far as applicable, and the same rule applies 
when surviving partners continue the business after tile 
death of a member of the old firm. Lord Watson 
said: “ When the members of a mercantile trui 

continue to trade as partners after the expiry of their 
original contract, without making any new agreement, 
that contract is held in law to be prolonged or renewed 
by tacit consent ” (l). Nevertheless, if the partnership 
is for a fixed term, and is carried over, the new partner¬ 
ship will be at will only, and its continuance on the 
old terms will be presumed only so far as these are 
consistent with the incidents of a partnership at will (m). 

Amongst the ordinary rights of a partner, as regards 
his copartners (so far as they are unmodified by agree¬ 
ment), are : 

(*) Smith v. Jeya (1841), 4 Bcev. 503. 

(t) Section 19. 

id XeiUon v. Maue.rul Iron Co. (1888), II App. Can. 298, decided, 
a the particular word* of the articlca. 

(m) Section 27. 
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1. The rip;ht to take part in tho business (>»), and to 
have the assistance of his copartners. No remuneration 
can ordinarily bo claimed (o). But compensation for 
extra trouble caused bv the wilful inattention of a 
copartner to business may be allowed to tho partner or 
partners upon whom the additional burden is thrown (p). 

2. To have tho business carried on according to 
agreement. Its nature cannot bo changed without the 
unanimous consent of all the partners ; in minor matters 
occurring in ordinary course, a majority will bind the 
others (</). 

3. To prevent the admission of a new partner. No 
person can be introduced as a partner without the 
consent of all those who, for the time being, are 
members of the firm (r). A partner may assign his 
sfiare of profits, or may mortgage it; but this may give 
a right to the other partners to demand a dissolution, 
especially if it deprives the assigning partner of all 
substantial interest in the concern (s). 

Also, a partnor, unless “ at will.” cannot retire from 
the firm without the consent of all: if the partnership 
is “ at will,” the partners are entitled to notice of 
intended retirement. 

A majority of tho partners cannot expel any partnor 
unless a power to do so has been conferred by exprest 
agreement <t). 

4. To be indemnified by the firm against personal 
liabilities incurred and payments made by him in 
the ordinary and proper conduct of the business; 

(») Section 24 (0). 

(o) Section 24 (5). 

(p) ,4 trey v. Barham ( 18 ( 51 ), 20 Beav. 620. 

($) »Seotioij 24 (8). {*) Lindley (8th ed.), pp. 660, 661. 

(r) Sec tion 24 (7). (() Section 25. 
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or in or about anythin" necessarily done for the 
preservation of the business or property of the firm ; 
e.g., a partnership is formed to work a mine, and the 
business cannot be continued until a new shaft is sunk ; 
a partner who pays the cost required is entitled to 
indemnity (u). 

G. To have interest at tho rate of live per cent, 
per annum on any actual payment or advance to the 
firm made by him beyond the capital he has agreed 
to subscribe, from the date of such payment or 
advanee (r). Apart from agreement, express or implied, 
no partner is entitled to receive interiM on his capital; 
and if there is a mero agreement to pay interest and 
nothin" more, such interest will only be payable out of 
profits, it will not be treated as an outgoing or 
loss of tho business (»/). 

6. To have the books kept at the principal place of 
business of the firm, and to be allowed to examine and 
copy them whenever he may desire (c). The right of a 
partner to examine the books is not personal to himself, 
and he may employ an agent to whom no reasonable 
objection can be taken to examine the books on bis 
behalf; but the agent must undertake not to make use 
of the information so acquired except for the purpose of 
advising his principal (n). 

7. In the absence of any special agreement, the 
partners are entitled to share equally in tho capital and 
^profits of the business, and must contribute to the losses 
equally (b). 

(u) Section 24 (2), and Ex jtarte Chijypaulnh (1853), 4 De G. 
M. & G. 38. 

(*) 8ection 24 (3). 

{y) Section 24 (4). 

{z) Section 24 (0). 

(a) /teuton y. WAb, [1901] 2 Oh. 59. 


(b) Reefinn 24 (1). 



Partnership. 


180 

8. To be dealt with by his colleagues with the utmost 
good faith in all partnership matters. 

Every partner must account to the firm, for any 
benefit he may derive which is obtained by him (with¬ 
out the assent of the others) through a partnership 
transaction («), c.g., A., B., C„ and D. are partners in 
business as sugar refiners, A. being also in trade for 
himself as a sugar merchant, the other partners being 
cognizant, and not objecting; A., without the knowledge 
of the firm, sells sugar at a profit to it:— Held, he must 
account for and share this profit with the partnership (d). 
A partner who carries on a competing business without 
the consent of the others, must account for and pay over 
to the firm all profits made by him therein (e). Tn 
short, partnors must act for the common advantage 
of all in any matter which affects the affairs of the 
partnership, and may hide nothing from each other 
which may be material to their relations as a firm ({). 

The Rame duty governs the sale, bv one partner to 
another of a share in the partnership business. If, in 
such a transaction the purchaser knows, and is aware 
that ho knows, more about the partnership accounts 
than the vendor, ho must put the vendor in possession 
of all material facts and not conceal what he alone 
knows; and unless such information is furnished the 
sale may be set aside (g). 

After Dissolution. —Wien the partnership is put an* 
end to, new rights accrue to its members: 

. (e) Section 29. 

(d) Bentlty v. Cravtn (1853), 18 Beav. 75; and seo FeulhersUnte- '• 
laugh ▼. fenwit* (1810). 17 Vea. 298. 

( e) Section 30. 

{/) Section 28. (?) Law ▼. Law, [1905} 1 Ch. MKh 
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1. A public notification of the dissolution may be 
demanded by any partner, and, as the practice of the 
Gazette Office is to require the signature of all the 
partners, any one may take action to compel a 
recalcitrant member to sign ( h ). 

2. Each partner has an equitable lien on the property 
owned by the firm at the date of dissolution, entitling 
him to have it applied in payment of the firm’s debts, 
and then in payment of what may be due to the 
partners ( i). If a partner has been induced to enter 
the partnership by fraud or misrepresentation, and has, 
on that ground, obtained rescission of the partnership 
contract, he will be entitled to repayment of the 
amount given by him for his share, after the partner¬ 
ship liabilities have been satisfied; and .to secure 
payment of that amount he has a lien on the surplus 
assets (k). 

3. In settling tho accounts between the partners 
after a dissolution, subject to any uyreemenl, the assets of 
the firm (including sums contributed by partners to 
make up deficiencies of capital) must be distributed in 
the following order: (1) In paying liabilities of tha 
firm to persons who are not partners; (2) in paying 
partners rateably what is duo from the firm to them for 
advances as distinguished from capital; (3) in paying 
each partner rateably what is duo from the firm to him 
in respect of capital; (4) in distributing the ultimate 
. residue among the partners in the proportion in which 

( h) Section 37. 

(>) Section 39. The right of a partner to have the goodwill sold 
When the firm naa been dissolved is referred to post, p. 182. 

(k) Section 41. He is also entitled to stand in the place of creditors 
Jot any payment made by him in respect of partnership liabilities, and 
Is entitled to be indemnified by the person guilty of the fraud against 
|he debts and liabilities of the firm (ibid.). * 
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profits are divisible ((). Losses (including deficiencies 
of capital) must be paid first out of profits ; next out of 
capital; if this is exhausted, then individually by 
the partners, in the same proportions as the profits 
would have been divided had any existed ( l). 

Where partners have contributed unequal capitals 
and have agreed to share profits and losses equally, 
if there is a loss of capital and one of the partners 
is unable to contribute his share of the loss, the solvent 
partners are not bound to contribute for him. Thus, in 
Garner v. Murray (m), U., M., and W. became partners 
on the terms that they should contribute the capital in 
unequal shares and divide the profits equally. On a 
dissolution, after satisfying all liabilities to creditors 
and the advances of the partners, the assets were 
insufficient to make good the capital. A larger sum 
was due to 0. than to M. Nothing could be recovered 
frdm W. -.—Held, that the true principle of division was 
for each partner to be treated as liable to contribute an 
equal third share of the deficiency, and then to apply 
the assets in paying to each partner rateably what was 
due to him in respect of capital. 

4. Any partner may, on dissolution, require that the 
property, including the goodwill (»), shall ' e Bold, and 
he may restrain any other partner from doing anything 
tending directly to decrease the value, using the 
firm’s name, when an attempt is being made to sell the 
goodwill. And the goodwill may be sold when a 
partner dies, for the right to it does not vest in the 
survivors (o). 

(J) Section 44. 

(m) [19041 1 Oh. G7. 
t (n) See post, pp. 194- 190. 

(o) j Smith v. Everett (I860), 27 lleav. 44<>. 
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5. When one partner on entering into a partnership 
for a fixed term pays a premium, and before the 
expiration of the term the firm is dissolved, the court 
may order a return of all or of a certain amount of this 
premium, but not when tho dissolution is wholly or 
chiefly due to the misconduct of the partner who paid 
the premium, nor when the firm has been dissolved by 
an agreement containing no piovision for a return of 
any part of the premium (p). The entire question is in 
each case in the discretion of the court, anil such order 
will be made as, under the circumstances, will work 
justice. In Atwood v. Maude (q). one partner took 
another into business with him. asking a premium as 
compensation for the latter’s inexperience. After two 
years the original partner demanded a dissolution on 
the ground of the latter’s incompetence, whereupon the 
new partner sued the original partner ior a dissolution 
and a return of the premium, and the court awarded 
dissolution and a return to the lormcr of such part 
of the premium as boro the same proportion to the 
total amount as the uuexpired period of the term bore 
to the total term agreed upon, hiom this judgment it 
appears that tho court will ordinal ily order the return of 
the premium, having regard to the terms of the contract, 
the position of the parties, and their conduct, and that the 
amount will be calculated on a proportion similar to that 
taken in the case mentioned. 

6. When a member of a firm ceases to be a partner, 
he is entitled to a settlement in due course, and the 
amount due is deemed to be a debt accruing due at the 
date of the dissolution or retirement, unless otherwise 

ip) Section 40. 

(}) (1808), L. R. 3. Ch. 308. 
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agreed (r). If the continuing or surviving partners' 
trade with the capital or assets of the firm without any 
final settlement of accounts, the outgoing partner or his 
estate is, in the absence of agreement to the contrary, 
entitled to such share of the profits made since the 
dissolution as the court may find to be attributable 
to the use of the outgoing partner’s share of the assets, 
or, at the option of the outgoing partner or his repre¬ 
sentatives, to interest at the rate of five per cent, per 
annum on the amount of such share (s). It is advisable 
to provide for such an event in the articles of partner¬ 
ship, and to fix in them the basis upon which an out¬ 
going partner’s share or his rights in the goodwill are to 
be valued. 

Where a partnership between a British subject and an 
alien onemy has been dissolved by the outbreak of war, 
and the business in England is continued by tho English 
partner with the aid of the alien partner’s share of the 
capital, the lattor is not deprived of the rights conferred 
by s. 42, but nothing can be paid to him until after the 
conclusion of peace (t). 

Authority of a Partner. 

It is quite settled that all partners are bound by the 
aots or admissions of one, if done within the scope 
of the business. Story says, “a partner, indeed, 
.virtually embraces the character both of a principal and 
;«gent ” (u). And in Baird's Case (x), James, L.J., 

(t) Seotion 43. 

(«) Section 42. 

(0 Hugh Sternum and Sons v. Ailiengescllschaft fur Cartonnagen- 

sdaMrie, [1918] A. C. 239. 

(a) Partnership, § 1. 

(*) (1870), 'h. R. S Ch., at p. 733. 
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said, “ as between the partners and the outside world 
(whatever may be their private relations between them¬ 
selves), each partner is tho unlimited agent of every 
other in every matter connected with the partnership 
business, or which he represents as partnership business, 
and not being in its nature beyond the scope of the 
partnership."’ 

But a partner is an agent only so far as lie is acting 
upon, and within the scope of, the firm’s ordinary 
affairs; that the act is useful to the firm is not 
sufficient, neither is it necessary; the act done must 
be a furtherance of the ordinary business of the firm; 
and even then (as has already been pointed out), the 
firm will not always be bound, for if a partner attempts 
to make a firm liable, though within his. apparent 
authority, the firm will not be bound, if m fact he 
has no authority, and if this was known to the otfior 
contracting party, or by tho exercise of reasonable 
diligence could have been known ; e.y., a partner gives 
a partnership security in discharge of a private debt; 
the recipient must show that lie took it without know¬ 
ledge, and without such negligence as would amount to 
knowledge ; and Cockburx, C.J., said in one case, that 
in a case such as this, the recipient would deal with the 
partner at his peril (y). 

Sir F. Pollock ( 2 ) deals with certain of the more 
ordinary transactions, thus: 

Every partner may bind his firm by any of the 
following acts: 

(a) He may sell any goods or personal chattels of 
the firm; 

■ (y) Kendal v. Wood (1S71), L. K. 6 Kx. 243 1 nod we Bollock on 
Pwtnenbip (10th ed.), pp. 39 eteeq 
.. f«) Pollock (10th ed.), pp. 32, 33. 
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ite in land must be conveyed 
by all tlio partners, or by one authorised 
by deed.] 

(b) He may purchase on account of the firm any 

goods of a kind necessary for or usually 
employed in the business carried on by it; 

(c) Ho may receive payment of debts duo to the 

firm, and give receipts and releases for 
them («); 

(d) He may engago servants for the partnership 

business. 

If the partnership is in trade, that is, if the business is 
one which depends on the buying and selling of goods (6), 
every partner may also bind the firm bv any of the 
following acts: 

(e) He may make, accept, and issue bills and other 

negotiable instruments in the name of the 
firm (c); 

[A member of a uon-trading partnership 
may bind the firm by negotiable instruments, 
but only in those cases where it is shown to 
be within the usual course to issue negotiable 
instruments, the burden of showing this being 
on the person attempting to make the firm, 
liable.] 

(f) He may borrow money on the credit of the 

firm; 

(а) In tho absence of express or implied authority, a private debt 
due to one partner is not discharged by payment to the firm of which 
he is a member {Powell v. Brodhurst, [1901] 2. Ch. LOO). 

(б) Biggin* v. Beauchamp , [1914] 3 K. B. 1192, per Lush, J., at 
p. 1195- 

(c) When a partner's individual name coincides with tho firm's name 
and he does not carry on a separate business, his acceptance of a bill of 
exchange is primfi facie the acceptance of the firm. See Yorkshire 
Banking Co. v. Bcatwn (1880), 5 0. P. D. 100. 
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(g) He may, for the purpose, pledge auv goods or 
personal chattels belonging to the firm. 

A partner lias no implied authority to bind the 
firm by a deed (d), or to give a guarantee in the uauio 
of the firm (e), or to bind the firm by a submission to 
arbitration (/). 

The authority continues even after a dissolution, so 
far as is necessary properly to wind up the business and 
complete pending transactions, save that a bankrupt 
partuer cannot bind the firm by his acts (</). And 
wliero one of two partners dies, the surviving partner 
may carry on the business for the purpose of finally 
winding it up, and may mortgage the real or personal 
property of the late firm for the purposo of securing a 
partnership debt (k). 

Property of the Firm. 

The assets which are to make up the property oi the 
firm should be defined as fully as possible in the articles 
of partnership. Unless otherwise agreed, all property 
and rights and interests in property originally brought 
into the partnership stock or acquired, whether by 
purchase or otherwise, on account of the firm, or for the 
purposes and in the course of the partnership business, 
is.partnership property, and must be held and applied 
by the partners exclusively for the purposo of the partner¬ 
ship and in accordance with the partnership agree¬ 
ment (t); and property bought with the money of the 

(d) Steiglitz v. Eggington (1815), Holt N. P. 141. 

(e) Breliel v. WiUulms (1849), 4 Exch. 023. 

(/) Stead v. Salt (1825), 3 Bing. 101. 

(g) Section 38. 

(h) In re Bourne, (1900] 2 Ck 427. 

(*) Section 20 (1). 
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firm is deemed, uuless a contrary intention appears, to 
be partnership property (k). 

During the continuance of the firm, the members ate 
joint-owners of the property, i.c., each owns the whole, 
and the property is not divided up into portions which 
belong separately to the members. In ordinary cases 
of joint-ownership, when one joint-owner dies, his 
co-owners succeed to his share: but in the joint- 
ownership arising out of partnership this is not so (i), 
and the representative of the deceased succeeds to his 
interest. It should bo observed that partnership pro¬ 
perty, whatever be its nature, is, as between the 
partners, looked upon as personalty, and, therefore, 
on death, the personal representative is the one entitled ; 
but this may be modifiod by agreement between the 
partners (m). 

Claims of one partner against the other are subject 
to the Statute of Limitations, and the time runs from 
the date of dissolution of the partnership, or from the 
date when one partner is improperly oxoluded by the 
others from acting as partner (»). 

A partner’s share is the proportion of the partnership 
assets after they have all been realised and converted 
into money, and all the debts and liabilities have been 
paid and discharged. 

A partner who assigns his share of the property to 
another person, either absolutely or by way of mortgage, 
gives, according to the terms of the assignment, the 
assignee the right to receive, in whole or in part, the 

(h) Section 21. 

(I) “ Jua ocereecendi inlet mercotoree locum mm hotel." 

im) Section 22. 

. (n) 19 * y> Viot. o. 97, a. 9; Knox v. Qye (1872), L.R.6H. L. 
&5S; Lindiey on Partnerahip (8th ed.), pp. 686 el teq. 
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share o{ profits and (on dissolution) of the property 
which would have come to that partner; hut the 
assignee cannot during the continuanceof the partnership, 
inspect the firm’s books or interfere in the business (o). 

The assignee cannot complain of a bona fide agree¬ 
ment subsequent to the assignment to pav salaries to 
the partners even though this mav diminish the 
profits (p) ; he must also accept the account of profits 
agreed to by the partners, hut on a dissolution he is 
entitled to have an account taken for the purpose of 
ascertaining the value of the share assigned, irrespec¬ 
tive of any agreement between the partners themselves 
as to the value of such share (q). 

Dissolution. 

• 

The rights and duties consequent upon dissolution 
have already been considered; it now remains to show 
how, when, and on what grounds it is brought abeufc. 
It may be caused in any of the following ways : 

1. At the will of a partner where no fixed term has 
been agreed upon (r). If the partnership was consti¬ 
tuted by deed, the partner desiring to terminate the 
partnership must give notice in writing; in other cases 
verbal notice will suffice (t). But a partnership where 
no .fixed term has been agreed upon, or a partnership 
entered into for an undefined time, may not be a 
partnership at will, if the partners have made an agree¬ 
ment to the contrary, e.g., that the partnership should 
be terminated by mutual arrangement only ” (t). 

{ o) Section 31. 

(p) Re Oartcood's 2Vu*v[1903] l Cb. 23<i. 

(q) Walts v. Driscoll, [1901] 1 Ch. 294. 

(r) Section* 20 (1), 32 (o). 

(«) Section 20 (2). 

(1) Moss v. Elfhick, [1910] 1 K. B. 840. 



Paktnbmhip. 


190 

2. By effluxion of the time agTeed upon as the term, 
or if entered into for a single adventure or undertaking, 
by the termination of that adventure or undertaking (u). 

3. Transfer of a partner’s interest— 

(a) By bankruptcy or death, unless otherwise 

agreed ( x ); 

(b) At the option of the other partners, if any 

partner suffers his share to be charged by the 
court for his separate debt on the application 
of any of his creditors ( y). 

L Occurrence of an event making the partnership 
illegal (z ); e g., war breaking out between the countries 
in which the different members of the partnership are 
trading; 

5. Fraud, making the original contract voidable ; 

6. In addition, the court may decrco a dissolution of 
partnership in any of the following cases : 

* (i) Lunacy or permanent unsoundness of mind or 
a partner (a ); 

(ii) Permanent incapacity of a partner to perform 

his part of the contract (6); 

(iii) Misconduct of a partner calculated to prejudice 

the business, or persistent breach of the agree¬ 
ment, or such other conduct as makes it not 

(«) Section 32 (a), (b). 

(*) Seotion 33 (1). 

($0 Section 33 (2). Under s. 23 of the Act, a judgment creditor of 
any partner may obtain from the court an order charging the share of 
the partner in the partnership property with the payment of the debt, 
»nd may obtain the appointment of a receiver of that partner’s share 
of profits and other moneys coming to him in respect of the partner¬ 
ship. The other partners may redeem the interest charged, or if a 
sale is directed, may buy it. A writ of execution cannot issue 
against any partnership property save on a judgment against the 
flrtn; hence the necessity for this procedure. 

fs) Section 34. 

(a) Section^ (a). (6) Section 35 (b) 
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reasonably practicable for the other members 

to continue in partnership with him (c); 

(iv) When the business can only be carried on at a 

loss (d ); 

(v) Whenever tho court thinks it just and equitable 

to decree dissolution (e). 

In the cases of permanent incapacity, misconduct 
and persistent breach of agreement, a partnership 
cannot bo dissolved on the application of the partner 
who is in fault, but a partnership may be dissolved on 
behalf of a partner who is a lunatic by inquisition or 
of permanently unsound mind, as well as at the instance 
of the other members. 

Administration of Pabtnkrshif Estate. 

The following rules apply to the administration of 
the estates of bankrupt and insolvent partners. The 
partnership property is termed tho joint estate, and 
the separate properties of the individual partners the 
separate estates. 

The rule Is that joint estate is applied in payment of 
the debts of the partnership, and separuto estate in 
payment of the individual debts of the partner to 
whom it belongs ; if in either case any surplus remains, 
the surplus of a separate estate will be transferred to 
the joint estate, if that is deficient; the joint estate 
surplus being dealt with as part of the respective 
separate estates in proportion to the right and interest 
of each partner in the joint estate (/). Thus A. and B. 
are partners; A. owes his separate creditors £100, and 

\c) Section 35 (c), (d). 

4) Section 35 (e). (e) Section 35 ^f). 

/) See Bankruptcy Act, 1914 i 33 (fl). 
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his separate estate is £75. B. owes £150, and has 
£175 ; the firm's debts are £500, and assets £450. The 
separate creditors of A. take the £75, those of B. take 
£150 of the £175, the joint creditors taking the remain¬ 
ing £25. Again, if A. and B. are partners, and A. is 
insolvent, B. being solvent, the joint creditors will 
recover the full amount from B., B. being then allowed 
to prove against A.'s estate to the amount which he 
has paid beyond his proportion. 

Similar principles hold in the administration of the 
estate of a deceased partner in the Chancery Division. 

This rule, which has been much criticised, is firmlv 
established. Thus, in Ex parte Mar ley (p), James, L.J., 
says, “ if there be two estates, a joint estate, and separate 
estate, the court takes care that the joint assets are 
applied in payment of the debts of the joint creditors, 
before any part of them goes to the separate creditors ” ; 
and in Isiccy v. Hill (h ), ho says, “ as a general rule, a 
separate estate cannot prove against a joint estate, and 
a joint estate cannot prove against a separate estate, 
till the creditors of the respective estates sought to be 
proved against are satisfied.” Bo, in Rolfe v. Firmer 
<t Co . (t), Lord Chelmsforp, in delivering the judgment 
of the Privy Council, said “ Upon a joint bankruptcy 
or insolvency tho joint estate is the fund primarily 
liable, and ... the separate estate is only brought in, 
in case of a surplus remaining after the separate creditors 
have been satisfied out of it.” 

But the law here, as elsewhere, recognises exceptions 
when there has been fraud. Thus, when a partner has 
fraudulently, and without the consent of the others, 

(g) (1873), L. R. 8 Ch. 1026, 1032. 

(*) (1873), L. R. 8 Ch. 481, 444. 

(0 (1866), L. R. 1 P. C. 27,48. 
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converted partnership property to his own use, the 
joint estate may prove against that pai flier's separate 
estate, even though it is not shown that the separate 
estate has benefited by the conversion (k). As regards 
the fraudulent conversion, “ it is not necessary for the 
joint estate to prove more than . . . that this over¬ 
drawing was for private proposes, and without the 
knowledge, consent, privity, or subsequent approbation 
of the other partners. If that is shown, it is prima 
facie a fraudulent appropriation within the rule " (i). 
And such consent or knowledge must har e been real, 
not constructive, for it is the better opinion that the 
doctrine of constructive notice is not applicable 
hero (m). 

On similar principles it has been decided that a 
creditor of the firm whose debt was incurred by the 
perpetration of a fraud by the partners, or any of them, 
may prove his debt at bis election against cither the 
joint estate or the separate estates of the fraudulent 
partners ( n ). 

And if there be no joint estate and no solvent partner 
who can be sued, the joint oreditois may prove against 
the eepaiate estates on an equal footing with the 
separate creditors ( 0 ). 

Partners may not compete in an administration with 
the firm's creditors, either against the joint or against 
any of the separate estates, unless the separate property 
of a partner has been converted to the use of the firm, 

ft) Sec Kuui v. Hailey (1878), 8 App. (.‘as. (14. 

ft) Jssssl, M.R., m Lacey v. Hill (i877), 4 (Ill. 1>. 548. 

(») Soe Lacey v. Hill, nupra, ami Pollock (10th ml,), pp. 175 rl 

(k) £x parte Adatnwn (1878), 8 Ch. L>. 8(17 ; possibly against tbs 
estate of an innocent partner [Ex parte Haiting (1884), 25 C’£ D. 148). 

(o) He Bmlyett, [1804) 2 Ch, 557. 
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'or vice versa, ami unloss this conversion lias taken place 
fraudulently. 

A creditor of the firm who holds a security for the 
debt on the separate property of a partner may prove 
against the joint cstato and retain his security against 
the separate estate, provided he does not receive in the 
whole more than the full amount of his debt. And a 
separate creditor of a partner holding a security on the 
joint property is in a corresponding position. The 
reason of the above rule is that the surrender of the 
security would not augment the estate against which 
proof was being made (p). 

Goodwill. 

The nuturo of goodwill is so intimately connected 
with the law of partnership, and questions concerning 
it arise so frequently in partnership matters, that -it 
may he very properly discussed in this place. 

The term is one which is seldom misunderstood, 
but it is not easy to give a definition of it. Lord 
Maonaohten, in Trejo v. Hunt (q ), says : “ What 
‘ goodwill ’ moans must depend on the nature and 
character of the business to which it is attached. 
Generally speaking, it means much more than what 
Lord Eldon took it to mean in the particular case 
actually bofore him of CrvUmll v. Lye (r). where he 
says: ‘ The goodwill which has been the subject of 
sale is nothing more than the probability that the 
old customers will resort to the old place,' Often it 

(;>) In re Turner <1882), HI (,‘h. 1) 10.1 

(a) [ 1800] A. C . at pp. 23, 24. See also per Waubi.notos, J , la 
Hitt v. A’fgrw, I l!H)5| 1 I 'll., ul p. 471. 

(r) (1810), 17 Ves. 3411, 
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happens that the goodwill is the. very sap and life of 
the business, without which the business would yield 
little or no fruit. It is the whole advantage, whatever 
it may he, of the reputation and connection of the 
firm, which may have been built up by years of honest 
work or gained by lavish expenditure of money." 

In some forms of business, the goodwill is personal (#), 
e.g., made by the skill of the person owning it: whilst 
in others, the goodwill attaches itself lather to the 
property than to the owner's person, e.g., the goodwill 
of a well-situated public-house {/). Some businesses 
depend so entirely upon personal skill and inlluenee, 
that goodwill of them ran with dillieulty exist, e.g., a 
solicitor’s business («). A personal goodwill is capable 
of transfer, and so is the other kind, and this latter 
attaches itself to the property, and may go with it, e.g., 
to a mortgagee (a). 

The question which has given the greatest trouble 
to the courts is to what extent the assignor of the 
goodwill is bound not to enter into competition with the 
old firm. In C'hurlon v. Douglas (y), it was said that 
the vendor could carry on the same class of business, 
and with the same customers, provided that, he did 
not represent to them that his was the old business, 
or that he had succeeded to that old business; but in 
Laboueherc v. Dawson (s), it was decided that upon the 
sale of a goodwill, the vendor must not solicit the old 

{«) Cooper v. Metropolitan Board of Work* (1H84), 26 Ch. 1>. 472. 

(!) Ex parte Bunnell (1881), 16 Ch. i>.*220. 

(«) Auden v. Boy* (1868), 27 L. J. Ch. 714; ArurukU v. Bell 
(1883), 31 W. R. 477 ; but Bau<*ai.lay, L.J., thought that aomctbmg 
might exist analogous to a goodwill. 

{*) Cooper v, Metropolitan Board of Work*, supra; if. In ft 
BtnneU,\ 1809) 1 Ch. 316. 

(y) (1859), Johns. 174. 

( 2 ) 44872), h. II. 13 Eq. 322. 
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customers to cease dealing with the purchaser; although 
he may deal with such persons if they come to him 
unsolicited (a). 

The present state of the law may lie summed up 
thus (6): 

(a) The person who acquires the goodwill alone may 

represent himself as continuing or succeeding 
to the business of the vendor. 

(b) lint the assignor may nevertheless carry on a 

similar business in competition with the pur¬ 
chaser, though not under a name which would 
amount to a representation that he was carry¬ 
ing on the old business. 

(e) The assignor may publicly advertise his business, 
but be may not personally or by circular 
solicit the customers of the former firm (c); 
and although he may deal wdth customers of 
the old firm, he must not solicit those who 
come to him of their own accord (d). 

The way in which the goodwill should be dealt 
with on the dissolution of a firm has already been 
mentioned (e). 


Limited Partnerships. 

After January 1st, 1908, it became lawful to form 
limited partnerships under the Limited Partnerships 

(«) Legt/olt V. Bandt (ISHO), 15 t’h. U. 306. 

(/>) Tiryo v. Hunt, [189*1] A. 0. 7. 

(c) Tho rule against the solicitation of old customers docs not apply 
to an involuntary alienation, e.g., to the sale of a person's business by 
his trustee in bankruptcy (IKofler v. ‘Mottram (1882), ID Ch. 1). 350), 
or by the trustee under a deed of assignment for the benefit of 
creditors (Green d> Sons, IJtl. v. Morris, [1914] 1 Ch. 6*12). 

(d) Cai[Brotturs, LimiUd v, Webster, [1904] 1 Ch. 885. 

(e) Ante, p. 182. 
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Act, 1907. Such a partnership must not consist of 
more than ton persons in the ease of a banking linn, 
or of morn than twenty persons in any other rase. 
It must consist, of one or more general partners, liable 
for all the debts and obligations of the firm and one 
or more limited partners, who shall at the time of 
entering into partnership contribute a sum as capital, 
or property valued at. a stated amount. A limited 
partner is not liable for debts beyond the amount so 
contributed, but lie must not during the continuance 
of the partnership, cither directly or indirectly, draw 
out or receive back any pait of his contribution, and 
if he docs so he will be liable for the debts of the firm 
up to the amount so drawn out 01 received back. A 
body corporate, may lie a limited partner (/). Unless 
a limited partnership is registered, even- limited partner 
will be liable as a general partner (#/). A limited 
partner must, not take any part in the management of 
the business, and lie cannot bind the firm, but, he may 
inspect the books, examine into the state and prospects 
of the business, and advise with the partners thereon. 
If a limited partner does take pail, in the management 
of the business he wilt be liable as a general partner 
for debts incurred while he so takes part in the manage¬ 
ment. The death or bankruptcy of a limited partner 
does not dissolve the partnership, and the lunacy of 
a limited partner is only a ground for dissolution if 
his share cannot be otherwise ascertained uud realised. 
On dissolution the right to wind up the affairs of the 
partnership is vested in the general partners, unless 
the court otherwise orders (A). The law as to private 


{/) Section 4. 


(h) Section ti. 


(j/) Section 5.* 
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partnerships applies where it is nut inconsistent with 
the provisions of the Act (>'). 

On registration particulars must be furnished con¬ 
taining the firm name; the general nature of the 
business; the principal place of business; the full 
name of each partner; the term, if any, for which the 
partnership is entered into, and the date of its com¬ 
mencement ; a statement that the partnership is limited, 
and the description of every limited partner as such ; 
the sum contributed by each limited partner, and 
whether paid in cash or how otherwise (k). Changes 
in any of the above matters must he registered from 
time to time (/). Any arrangement under which a 
general partner becomes a limited partner, or a limited 
partner assigns his share to another person, must he, 
advertised in the London, Edinburgh, or Dublin 
Gazette, before it becomes effective (♦«). Tho state¬ 
ments made under the Art are filed by the registrar, 
and are open to the inspection of any person on payment 
of a small fee (»). 

Subject to certain modifications, limited partnerships 
may bo made bankrupt in the same way as ordinary 
partnerships, and if all the general partners an; ad¬ 
judged bankrupt the assets of the firm vest, in the 
trustee («), 

(|) Section 7 (0 Section it. 

(i) Section S. (»») Section 10 

(n) Sections lit. 111. (») Bankruptcy Ai t. 1914. s lit". 
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COMPANIES. 

Tin; Companies (Consolidation) Act, 1908. consoli¬ 
dated the previous statutes relation to limited com¬ 
panies, and tin! sections referred to throughout the 
present chapter are. unless otherwise stated, sections 
of that Act. 

It is proposed to deal with a company— 

(a) As a going concern. 

(n) fn liquidation. 

(i)THI-: COMPANY AN A (iolNU CONPKKX, 

Tub Formation op a Company. 

A partnership cannot consist of more than twenty 
persons, or. in the. case of a bunking business, of more 
than ten persons; beyond this number it. must be 
registered as a company (a). Only seven persons are 
needed to form a company (or in tho case of a 
“ private ” company under the Act, two persons). A 
company can be formed, having the liability of member* 
limited to the amount of their shares, or limited to siicl 
amount as the members undertake to guarantee in th« 
event, of the company being wound up; or with n< 
limit on their liability. 

These are called respectively a company “ limited 
„ by shares,” a company “ limited bv guarantee.” and at 
“ unlimited ” company. In the present chapter it ii 
only proposed to deal with companies limited bj 
shares. 


(a) Section I. 
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Let us suppose that, seven persons have decided to 
form such a company. The object has been already 
agreed. It remains to settle the name of the company, 
the place where the business is to be carried on, the 
amount of each share, and the amount of funds necessary 
to carry on the business. The points are embodied in 
a document known as the ” Memorandum of Associa¬ 
tion.” which is signed by the se\cn persons, who must 
agree to take one or more shares in the company (b). 
This document is then taken to the Registrar of Com¬ 
panies at Somerset House, where a fee is paid. The 
registrar enters the new company on the register, 
grants a certificate of incorporation, and the, company 
is complete. 

The certificate of incorporation is conclusive evidence 
that all 1 lie reipiirements of the Act as to registration 
and matters “ precedent and incidental thereto " have 
boon complied with, and that the association is a company 
authorised to he registered and duly registered under 
the Act. {(•). 

(i) The Memorandum of Association. 

There are six essential clauses in the memorandum 
of association, as follows (</) : 

The Name .—Any name may he chosen, so long as 
it does not resemble the name of some other firm or 
company («). The last word of the name must be 
“ limited ” (/). A company may change its name by 

(6) Section 3. 

<c) Section 17 (I). 

(d) Sociftt Pankard et Leoarmr v. Panhard Lcvamtr Motor Co., 
limited , (laOl] 2 Ch. 613. 

( e | Except in the cane of companies formed lo promote art, science, 
etc. (as. HI, 20). if) Station 2DS. 
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special resolution with the consent of the Board of 
Trade (g ); but if it has inadvertently registered a 
name similar to that- of an existing company, the 
conseut of the registrar is sufficient. 

The Registered Office The company must have a 
iRoistered office, and the memorandum must, state 
whether the office is in Kngland, Scotland or Ireland. 
There the register of members must be kept (A) and 
notices on tin 1 companv must be served (<). 

The Objects nf the ('wit/nmi/. The memorandum must 
state the “objects" of the company, and with the 
exception of powers “fairly incidental" thereto the 
company cannot act. outside those objects (k). The 
“ powers ’’ of the company ought not to he specified 
in the memorandum but in the. Attn les. Once, how¬ 
ever. that the memorandum has been registered ihe 
court has no power to interfere, and can only construe 
the memorandum as it- stands and according to its 
literal meaning (f). If the substratum or main object, 
of the company is gone, the companv must be wound 
up (m). There is no limit to the objects for which a 
company may be formed except that they must not 
be illegal. The company may alter its memorandum 
by special resolution confirmed by the court, so as to 
enable it (n)— 

(y) Section 8 (3). 

(A) Section 30. The register may be inspected by members free 
of charge and by others on payment of one shilling. 

(i) Section 62. 

(k) Ashbury Railway Carriage and Iron Co. v. Riche (1876), 
L. R. 7 H. L. 663, 672. 

(l) Cotnam v. Brougham, [1918] A. C. 614. 

\m) Re Amalgamated Syndicate, [1897] 2 Oh. 600. 

(») Section 9. 
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(a) to carry on its business more economically or 

efficient 1 )’; or 

(b) to attain its main purpose by new or improved 

means; or 

(<•) to enlarge or change the local area of its opera¬ 
tions ; or 

(d) to carry on some other business which may be 

conveniently combined with its own ; or 

(e) to restrict or abandon any of its objects. 

Limited Liability. —The members’ liability may be 
limited by shares or by guarantee (see ante, p. 19!)). In 
either case the fact must be stated in the memorandum, 
but a bare statement that t.he liability is “ limited ” is 
taken to mean “ limited bv shares.” 

The Share Capital. —This clause must state the 
share capital with which the company proposes to be 
registered, and the number and amount of the shares. 
Money borrowed by means of debentures is not part 
of the company's capital. A preference given to one 
class of shares is sometimes stated in the memorandum 
for the protection of the preferred shareholders, but 
this is not essential. 

% 

The Association Clause.. -This is found at the end of 
the memorandum. It runs: “ Wo ... are desirous 
of being formed into a company . . . and agree to 
take the number of shares opposite our names.” Then 
follow the names, addresses and descriptions of the 
seven subscribers, and the number of shares taken by 
each of them. Each must take at least one share, 
Anyone may subscribe whether married woman, infant 
or foreigner. 



Formation of a Company. 208 

The seven signatures must he attested by at least, 
one witness. The duties of the subscribers arc : 

(1) To pay for their shares. 

(2) To sign the articles of association. 

(3) To appoint the first directors. 

(4) Unless the articles provide otherwise to act. as 

the first directors until such appointment. 

(ii) Articles of Association. 

While the Memorandum defines the powers of tW 
company in its dealings with the outer world, the 
Articles are, the regulations which govern the relations 
of the company and the members inter re ; they deal 
with the internal administration of the company. The 
same persons who signed the. memorandum of associa¬ 
tion must sign the. ait ides in the presence of a witness : 
the articles must be printed and stamped as a deed- 
In the case, of both memorandum and articles the 
company and the members are bound to the same 
extent as if they had been signed and sealed by each 
member, and contained covenants by each member 
to observe them (o ): and any alteration therein, if 
properly made, is equally binding (//). 

It is not essential for articles of association to be 
registered. If no articles are registered, tha regulations 
in Table A in the First Schedule to the Companies Act 
form the company’s articles of association. The reg- 
lations of Table A apply in the case of a company 
whose articles are registered only in so far as the 
regulations in Table A are not excluded (q). 

The articles are subject to the memorandum, and the 

(o) Section U. (j>) Section IS. (?) Station It. 
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power to alter the articles cannot he used bv the 
company to alter anything in the memorandum (r). 
For purposes of construction, however, the memoran¬ 
dum and articles are to be read together, as the one 
may explain the other (s). 

Allfralim i of the Articles .—A company may alter its 
articles by special resolution (/). Any alteration may 
he made which does not go outside the powers of the 
memorandum (it), or deal unfairly with the rights of 
the minority (x). fn the latter case, however, if the 
alteration is made bona fide for the benefit of the 
company as a whole, it will be allowed (;/). 

Articles restricting foreign interests in a company 
cannot be.altered except with the consent of the Board 
of Trade (;). 

‘Registration of Memorandum and Articles.- This is 
effected with the Uegistiar of Companies at Somerset 
House, Anyone may inspect the memorandum and 
articles on payment of a shilling, but only members of 
the company are entitled to have a copy. Persons 
dealing with the company are deemed to have notice 
of their contents, and must act accordingly : but they 
are only bound to see that the proposed dealing is not 
inconsistent with the memorandum and articles; they 
need not inquire whether all the necessary steps have 

(r) Ashbury Railway ('urruuje and Iron Co. v. Riche (1875), 
L. R. 7 11. L. 053. 

(<j) London Financial Associalion v. Kclke (1884), 26 Ch. I). 107. 

(1) Seotion 13. As to special resolution, see post, p. 222. 

(u) Andrew v. Oas Meter Co., [1897] 1 Ch. 361. 

(x) Brown v. British Abrasive Wheel Co., [1919] W. N. 74. 

(«/) Allen v. Gold Reefs Co., [1900] 1 Ch. 656. 

(r) Companies (Foreign Interests) Act, 1917. 
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Let'll taken liv the company itself to make llie pro¬ 
ceedings regular («). 

(iii) The Prospectus. 

This is usually sinned liv a prison ivtiu is called the 
" promoter." The. term is not, defined in the Act, but 
Cockhukn. defined a promoter as "one who 

undertakes to bum a company with reference to a 
■liven project, and to set it jioiny and who takes the 
necessary steps to accomplish that purpose " (b). Ill 
issuing the prospectus the promoter must, take care not 
to make any untiue. statements, otherwise -- 

(1) An allotment, of shares may he set aside mi the 
"round of misrepresentation : 

(if) lie may have to pay dummies (a.) for baud (r), 
and (b) lor statements which lie believed to 
be true without reasonable ground for such 
belief (d). 

The promoter must, also disclose all matters in the 
prospectus required to he disclosed by the Companies 
(Consolidation) Ac.t, 1908(c). lively prospectus must 
be dated, a copy must be signed bv every director and 
filed with the registrar ; every prospectus must state 
that a copy has been so tiled. 

The prospectus must state — 

(a) The contents of the mcmoiandiiin, and the num¬ 

ber of “ founders’ ” or deferred shares, if any ; 

(b) The number of shares (if any) fixed by the 

articles as the qualification of a director, and 

(<i) Royal lintixh Hank Tnrtpuiml (1850), (> K & B. 327 

(b) Mycrow v. (Joint (1877), 2 P. ])., Bt p. 541. 

(c) Derry v. Ptek{ 1880), U App. Can. 337. See ante, pp. 05 U stq. 

(d) Section 84. See (ink, pp. 104, 105. 

(e) Sectiou 81. 
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the remuneration of the directors as fixed by 
the articles; 

(o) The names, descriptions, and addresses of the 
directors; 

(d) The minimum subscription on which the directors 

may proceed to allotment; 

(e) The number of shares or debentures issued as 

fully or partly paid up otherwise than for 
cash ; 

(/) The names and addresses of the vendors and the 
amount payable to each ; 

fa) The amount of the purchase money specifying 
the amount payable for goodwill; 

(h) The amount of underwriting commission, if am ; 

(i) The amount of preliminary expenses ; 

(j) The amount paid to anv promoter and the 

consideration therefor ; 

(k) The date of and parties to every material con¬ 

tract and a reasonable time and placo where 
the contract or a copy thereof may be 
inspected (/); 

(l) The names and addresses of the auditors (if 

any); 

(m) The interest of every director in the promotion 

of, or in the property to be acquired by, the 
company, and the sums paid him to induce 
him to become a director ; 

(n) Where the shares are of more than one class, 

the right of voting conferred by the several 
classes of shares. 

(/) 'l'lto company cannot contract before it comes into existence, 
even by meant! of an agent {kdner v. Baxter (18H0), I,. R. 2 C. P. 
174). If it is sought to enter into such an agreement, it must always 
be confirmed by a new contract after the incorporation of the company- 
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Some of those particulars arc excused where the 
prospectus is not issued until a year after the company 
is entitled to commence business. Where no prospectus 
is issued the company must file with the registrar a 
“ statement in lieu of prospectus " containing most of 
the information which would he requited in the 
prospectus (g). A person who applies for shares on the 
faith of a filed statement, lias the same right of rescission 
as ho would have had if he had relied on a prospectus, 
but an inaccurate or insufficient statement, is not a 
nullity rendering the allotment of shares under it void (//). 

Ihulerii'ritiiuj .—Before issuing shares, companies fre¬ 
quently agree to pay commission to any person agreeing 
to subscribe or procuring subscriptions for shares. 
These are known as underwriting agreements. Such 
payments are only allowed if the amount or rate is 
authorised by the articles and if the authorised amofint 
or rate is not exceeded. In the case of a public company 
the amount or rate must be disclosed in tho prospectus 
or statement in lieu thereof, and in the case of a private 
company it must be shown in a statement in similar 
form filed with the Registrar (f). Any other payment 
by way of commission or discount is illegal, but this 
will not prevent a company from paying the usual 
*' brokerage ” for a broker’s services. 

Foreign Comjianies .—Companies formerly sought to 
evade these provisions as to disclosure of particulars by 
being registered outside the United Kingdom. Now, 

((f) Section 82. 

(4) Re Blair Open llrnrth Furnace Vo. t IM., j 11114} l Ch. .‘(SO. 

(i) Section 89, and ace A ndreae v. Zinc Minee of Ortal Britain. 11918] 
2 K. B. 454. 
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however, such a company, if it establishes a place of 
business within the United Kingdom, must within one. 
month of so doing, file with the registrar a copy of its 
articles and memorandum, a list of its directors, and 
the name and address of some person in the United 
Kingdom who will accept service on behalf of the 
company. Such a company must state in its prospectus 
(if any) and exhibit on its premises as well as on its 
correspondence and official publications the name of 
the country where the company was incorporated (k). 

A company incorporated in a British possession, if 
it complies with these recpiirements, has [tower to 
hold land in this country as if it were an Knglisb 
company (/). 


Shareholders and Shares. 

Persons may become members (m) - 

(a) By signing the memorandum of association ; 

(b) By allotment, or by taking a transfer of shares 

from a member (a). 

Capacity. - Anyone can become a member, c.tj., 
another company, a married woman, or an infant; but 
an infant has the right to repudiate the shares on 
attaining full age (n). A shareholder must pay the 
whole nominal amount of his shares in cash. In other 
words, the company cannot issue shares at a discount. 
Shares may bo issued in return for services. If this is 

(it) Section 274, and ace The Companies (Particulars as to Directors) 
Act, 1017, pott, p. 210 note (0. 

( l ) Section 275. 

(m) Section 24 (I). 

(n) Ibid., 8 ub-». (2). 

(o) Uamiltpn v. Vaughan,^hen in Co, [1804J 3 I'll 589. See 
ante , pp. 83, 31, 38. 
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done, tin* company must file, with the registrar a contract 
in writing showing tJic consideration for the allotment, 
and the number and amount of the shares allotted (]>). 

If shares are held on tmst., the tiustee’s name is 
entered on the register, and the company need take no 
notice of the trust (r/). 

On the death of a shareholdei his executor is not 
personally liable to pay calls, unless he. applies to be 
|mt on the register ; he is then entitled to an indemnity 
from the estate. 

The articles usually contain provisions regulating the 
voting power of members. During a state, of war all 
alien enemy cannot vote in inspect of shares held bv 
him in an English compauv (r). 

.Innwil Simni/iry (s). K\ei\ yeai the,company muBt 
send to the registrar a list, nl its membeis and “the 
annual summary,'’ which must contain the. following 
particulars-- 

(1) The amount of the share capital and the number 

of shares: 

(2) The number of shares taken since the commence¬ 

ment of the company ; 

(2) The amount called up on each share ; 

(1) The amount of calls received and unpaid, and 
shares forfeited ; 

(.*») The amount paid by way of commission in 
respect of shares and debentures siuee the 
last return; 

{ p) Section bb (,I) < b) 

('/) Section 27. 

(r) Hob-ton v. Piruurr thl n ml Pipe Lnn f o , II1M5J 2 Cli. 124. t 

[*) Section 2n. Th»> Htateuient niuat l>e s>ciit in within twenty ona 
days after the general meeting 
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(6) The number of share warrants, and the number 

of shares comprised in them ; 

(7) A list of the directors together with full particulars 

as to name, nationality, private address and 

any other business occupation (<); 

(8) The amount of debts due from the company in 

respect of mortgages and charges ; 

(9) An audited balance sheet, showing the company’s 

capital, liabilities, ami assets. 

A share entitles the holder to a proportion of the 
profits of the company, and of its capital when it is 
wound up. 

Allotment .—No shares are to be allotted until the 
minimum subscription has been subscribed and the sum 
payable on application paid (-«). The minimum sub¬ 
scription is fixed by the articles and named in the 
prospectus, and the sum payable on application must 
not be less than 5 per cent, of the nominal amount 
of the shares. If the minimum subscription is not 
subscribed within forty days after the issue of the 
prospectus, all money received from applicants for 
shares must be repaid within eight days. If no 
minimum subscription has been fixed and named, then 
the whole amount of the share capital offered must ho 
Subscribed before allotment is made. These provisions 
as to a minimum subscription only apply to the first 
allotment of shares offered to the public for subscrip¬ 
tion ; but the amount payable on application must 

(I) The Companies (Particulars as to Directors) Act, 1817, requires 
the same particulars ns to dimeters to be furnished as would bo 
required under the Registration of Business Names Act, 101B, if they 
nn partners in a firm to which that Act applies. The term 
” directors” includes " persons occupying the positron of directors.” 

' (a) Section 8T>. 
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never be loss than 5 per cent, of the nominal amount 
ot tbe shares. 

Shun: Certificate (/). The company must issue to 
the shareholders a share certificate within two months 
after'allotment or the registration of a transfer. This 
enables the shareholder at once to show a piima facie 
title to the shares included in it. 

Transfer, -livery shareholder has a right to transfer 
his shares even if not fully (raid provided that he trans¬ 
fers them absolutely (;/). Hut the, directors may be 
given a discretion to refuse a transfer without assigning 
a reason ; this, however, is not allowed bv tbe rules of 
the Stock Exchange. 

On the death of a shareholder, bis shares vest in his 
personal representatives ; on his bankruptcy, in his 
trustee. 

Forfeiture .—The articles usually give the directors 
power to declare shares forfeited ii tier shareholder 
does not pay calls upon them. The shares then belong 
to the company, and may be sold for the best price 
obtainable. Sometimes the directors are given power 
to accept the surrender of the shares, but this is only 
permissible where a forfeiture would hi' justified (z). 

I’refereiwe Shares. -The holder of these shares is 
usually entitled by the articles to a fixed dividend 
before any dividend is paid on the ordinary shares. If 

(.*•) Section 92. 

{if) He Discoverers' t'imncc. CorjHnatum, hindlaf h Case, (W10J 
1 Ch, 312. 

(z) Bellerby v. Howland and Maruvod's Co., [1902] 2*1^14. 14. 
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the preference is meant to extend to capital as well as 
dividend, provision to tliat effect should he made in the 
articles of association. Preference shares may be made 
“ cumulative,” and in that case, a deficiency in the 
dividend for one year is made up in subsequent years. 
If the shares are non-cumulative, and the dividend is 
passed, it will not bo made, up in subsequent, years. 

Deferred or Founders' Shares *--These are usually 
held by the promoters, and a dividend paid on them 
only if the dividend on the ordinary shares reaches a 
certain amount. 

Slock. When shaies have been fully paid up, they 
may be, turned into stock, if t he articles so provide ; or 
stock may be reconverted into shares («). Stock differs 
from shares in that it may be transferred, split up 
intoymy fractional amount, whereas a share cannot be. 
subdivided. 

Capital, Dividends and Debentures. 

The “capital” of a company may mean (1) the 
nominal capital, i.e., the amount named in the memoran¬ 
dum of association ; (2) issued capital; or (3) paid-up 
capital. 

Increase.- Capital is increased when the authorised 
capital of the company has been issued and more funds 
are required. A company may always increase its 
capital where power to do so is contained in the articles (h). 
These usually provide that the company may do so in 
general meeting, in which case an ordinary resolution 

(») Noctiuits II—43. (6) .Section 41(1) (a). 
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is sufficient.. Where capital is increased the memo- 
randum must be altered accordingly, and notice must 
be given to the registrar within fifteen days of the 
resolution authorising the increase (c). 

Reduction. -,\ company may reduce its capital “ iu 
any wav ” bv special resolution confirmed by the court, 
if it is authorised to do so by its articles (d). This is 
often done to enable the company to pay dividends with 
safety when assets are lost, or to enable it to borrow 
fresh capital and increase the proportional interest of 
the new shareholders. The words " and reduced ” must 
be added to the name of the companv if the reduction 
involves a diminution of the company's assets (c). In 
two cases the leave of the court is not required for the 
reduction, i.r. : 

(1) When the company desires to cancel shares 

unissued (/): % 

(2) When the company desires tar pay back capital 

out of accumulated profits with the right to 
call it up again Iff). 

Neither of these are regarded as “ reduction of capital ” 
within the meaning of the Act. 

Dividends. -The mode of payment is determined bv 
the articles; dividends ate usually declared by the 
directors with the sanction of a general meeting. The 
most important rule as to their payment is this: 
Dividends must not be paid out of capital. Loss or 
depreciation of capital must bn charged against returns 
before the amount of profit can be ascertained and before 


(e) Section 44. 

(d) Section 48. 

(e) Section 48. 


[/) Section 41 (I). 
{g) Section 40. 
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dividends are paid. Legally, however, this is only 
essential where, there is a loss or depreciation of “ circu¬ 
lating ” as opposed to “ fixed ” capital (h). On the 
other hand, any appreciation -in the value of t.fie fixed 
capital assets may bo paid out as dividends, hut the 
whole accounts for the year must be taken into con¬ 
sideration. A realised accretion to the estimated value 
of ono item cannot bo deemed to be profit divisible 
among the shareholders without reference to the whole 
accounts fairly taken (*’). 

Payment of Interest nut of Capital. —This is allowed 
where shares are issued to defray the expenses of con¬ 
struction, etc., upon so much of the capital as is paid 
up, provided that— 

(1) Such payment is authorised by the articles, or 

special resolution; 

(2) Such payment is sanctioned bv the Board of 

Trade; 

(3) Payment must not extend beyond the half-year 

next after the half-year during which the 
works are completed; 

(4) Tho rate of interost must not exceed 4 per cent.; 

(5) The interest paid is not to operate as a reduction 

of the amount paid up on the shares ; 

(fi) The accounts of the company njust show the 
capital on which the interest has been 
paid (k). 

(A) “ Circulating ” capital is property acquired and produced with 
» view to reeaie or sale at a profit. “ Fixed " capital is property 
acquired and intended tor retention and employment with a view to 
nnmt (See Buoktey on Companies, 9th ed. p. 8M, and Ammonia 
poda Co. r. Chamberlain, [191811 Ch. 266.) 

(») fooler v. .Veto Trinidad, Limited, [1901] 1 Ch. 208, 

(i) Section 91. 



Capital, Divtouroa ahd debentures. 218 


Debenture*.— A debenture is an instrument- issued by 
the company providing for the payment of a sum of 
money with interest. It is usually one of a series, but 
a single debenture may be issued. 

Debenture stock is the same as a debenture, except 
that the loans are consolidated for convenience, and are 
subdivisible. A mortgage debenture creates a charge 
on property, and is usually secured by a trust deed. 
A debenture may be made payable to bearer, and so 
become a “ negotiable" instrument-. A registered 
debenture is transferable upon the terms of the condition! 
of issue-; but- a debenture to bearer is transferable by 
simple delivery. When a company charges its under* 
taking and all its property present, and future, this is 
said to be a “ floating charge.'’ Its characteristics are : 

(1) It is a charge on a class of assets present and 

future, 

(2) which in the ordinary course of business wijuld 

be changing from time to time ; 

(3) It is contemplated that until some stops are 

taken, the company shall carry on business 

in the usual way (/). 

Registration. The following mortgages or charges 
must be registered with the Registrar of Companies (m): 

(1) To secure any issue of debentures ; 

(2) On uncalled capital; 

(3) An instrument which if made by au individual 

would be a bill of sale ; 

(4) A floating charge; 

(5) A mortgage of land or book debts. 

(/) Re Yorkshire Woolambers' Association, 11(103] 2 Ch. 2H4. 

(m) Section 93. 
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If not registered within twenty-one days, the above 
are void against- the liquidator and creditors. The 
following particulars must be given in registering the 
charge: (1) The amount secured; (2) Dates of 
creation; (3) Description of property charged; (4) 
Names of trustees (if any) for the debenture-holders (»i). 
The company must also keep copies of these registered 
mortgages, and also a register of all mortgages affecting 
the company's property (o). 

A Boating charge created within three months of the 
winding up of a company, unless it is proved that the 
company was solvent immediately after the creation of 
the charge, is invalid, except to the extent of cash paid 
to the company at or subsequently to the creation of the 
charge, and.in consideration for it, with interest on that 
amount at 5 per cent, per annum ([>). 

Debentures are not part of tire, company’s capital, 
and, therefore, unlike shares, they can be issued at a 
discount. 

Remedies oj Debenture-holder .—If the company makes 
default, the following remedies are open to the holder : 

(1) He may appoint a receiver himself, if the con¬ 

ditions of the debenture allow him to do so ; 

(2) He may bring an action on behalf of himself and 

the other debenture-holders, to obtain pay¬ 
ment or enforce Iris security by sale. The 
court will then appoint a receiver, and (if 
necessary) a manager, until sale. The court 
will sometimes authorise the receiver to borrow 
money for the purposes of the business; 

(») Section 93 (3). 


IP! Section 21!. 


(o) Section 100. 
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(.1) Ho may upplv for foreclosure. lint this is unusual; 

(4) Ho may, as a creditor, ptesenf a wimlini'-up 
petition (this also is unusual). 

Where the company is not hein>/ wound up and a 
receiver i- appointed under debentures which constitute 
a (tontine charge. the preferential debts must he paid 
forthwith and before the claims of the debenture- 
holders (</). 

A receiver and manager who pays away assets in the 
course of carrying on the company's business without 
providing for a preferential claim of which he has notice 
is liable in damages to the preferential cteditor (r). 

When the company is being wound up and the free 
assets are insullieient, to pay the preferential creditors, 
the debts due to them must lie paid out of ai.y property 
comprised in a Huai mg charge in primitv to the claims 
of the debenture-holders (*). 


Tun Manaokmkm ok tiik Compxnv. 

I. Directors. 

The company's business is usually, though not neces¬ 
sarily, managed by directors. Their position is that 
of (I) trustees ( t ), and (2) agents lm the company. 

The lirst directors are usually named in the articles. 
This method of appointment is only valid il they 
have-- 

(l) Signed and filed with the registrar a written 
consent to act; 

( q ) Seetiou 107 ; aee po*l, |>f>. 237, 238. 

(r) Wood* v. WinskiU, 11013] 2 (it. 303. 

(«) Section 200. 

(<) Alexander v. Automatic Tt-Uphout ('n , | 2 ( Ji* /»<•. 
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(2) Signed the memorandum (or their qualification 
sliares (if any), or a contract to take them 
from the company and to pav for them («). 

If not named in the articles the first directors are 
appointed by the subscribers to tho memorandum. The 
articles should provide as to the appointment of directors 
from time to time ; such appointment is usually made or 
at least confirmed by the company in general meeting. 
The company should keep a resistor of directors and 
notify the registrar of any changes in the directorate ( x ). 

If tho articles contain provisions as to a director’s 
qualification shares, the amount must be disclosed in 
the prospectus (»/), and the director must take them up 
within two months of his appointment {z). The com¬ 
pany cannot, commence business until every director 
has taken them up and paid on them the amount 
payable on application and allotment (a). Directors 
nfe not entitled to any remuneration apart from pro¬ 
vision in the articles or express agreement. A director 
cannot, make a contract, with the company, unless he is 
expressly given power to do so in the articles. The 
powers of tho directors cease on the commencement, of 
a winding'up. 


n. Accounts and Auditors. 

Account*.—Directors are required to keep proper 
accounts, i.e., the capital account, which must be 
included in the annual summary; (2) a profit and 
loss account which must be laid before the company in 
general meeting once a year. The balance sheet to be 


(it) Section 72. 
(x) Section 7f>. 
(»/) Section Si. 


(z) Section 73. 
(n) Section 87. 
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included in the “ annual summary " need not include a 
statement of profit and loss (6), hut fungible and in¬ 
tangible assets should not be included in one item, and 
fixed assets should not be lumped and valued together, 
where t.hev are valued on different principles (c). 

Auditor*. --Every company must, at, each annual 
general meeting, appoint auditors (rf). No person other 
than a retiling auditor may lie- appointed at, an annual 
general meeting, unless fourteen days' notice of inten¬ 
tion to nominate him has been given by a share¬ 
holder. 

An auditor, if appointed by the articles, or at the 
annual general meeting, is an " officer ’’ of the com¬ 
pany, and as such may be liable in a winding up, 
together with the other ollirers, for damages for breach 
of trust («). An auditor, informally appointed, is not 
so liable (f), The auditors have the right of access at 
all times to the company's hooks, accounts an<l vouchers, 
and can require any information or explanation from 
the officers (g). Their duty is to examine these hooka 
and compare them with the statements on the balance 
sheet. They must then make a report, to the share¬ 
holders which must, state 

(1) Whether or not they have obtained all the infor¬ 

mation and explanations they have required ; 

(2) Whether, in their opinion, the balance sheet is 

properly drawn up so os to exhibit a true, and 

(b) Section 20 (3). 

(c) Galloway v. Sr.hdl SeJmh in J- Co., (1912) 2 K. 11. JIM. 

(rf) Section 112. 

(e) He London and General Bank-, (I8W>) 2 (Jl». <57Ji; and «. 21ft. 

(/) He Western Counties Bakeries Co., (18971 1 Ch <517. 

(?) Section 113(1). 
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correct view of the state of the company’s 
affairs according to the best of their informa¬ 
tion and the explanations given to them, and 
as shown by the books of the company (A). 

The balance sheet must be signed by two directors, 
and the auditor’s report must be attached thereto or 
referred to therein. The report must be read in 
general meeting, and he open to the inspection of any 
shareholder. 

When it is shown that audited balance sheets do not 
show the true financial condition of the company and 
that damage has resulted, the onus is on the auditors to 
prove that this is not the result of any breach of duty 
on their part (i). 

The shareholder, however, is not entitled to a copy 
of either report or balance sheet without paying for 
it (A). For a breach of these provisions every oflicer 
of'the company, who is knowingly a party to the 
default, is liable to a fine. The auditor must art 
honestly and take reasonable care that what he certifies 
is true. On the other hand, he is not hound to he. 
suspicious where there are no circumstances to excite 
suspicion (/). 

As to the audited statement in the form of a balance 
sheet to be sent by a company each year to the registrar, 
see under “ Annual Summary." unit. pp. 2uy, 210. 

Remuneration .—The remuneration of an auditor is 
fixed by the company in general meeting, but where 

(A) Section 113(2). 

(») Re Republic of Roliria Exploration Syndicate, lAd., 11914] I ('ll. 
139. 

(!•) Section 113 (3). 

(1) Re Kingston Cotton Mill (No. 2), | 1890] 2 Cb. 279. 



Management of Company. 


221 


the directors omploy an auditor to fill a casual vucuuey 
they can tix his remuneiatiou (hi). 

m. Meetings and Resolutions. 

Statutory Meeting .—Every new company must hold 
this meeting not more than three months from the date 
when the company is entitled to commence business (w). 
it is a general meeting oi members, and seven days 
beforehand the directors must forward to each the 
“ statutory report," stating : 

(1) The total number of shares allotted ; 

(2) The. amount of cash received for mu-Ii shares ; 

(3) An abstract of receipts on capital account, showing 

those, from shares and debentuies and other 
■soutces, and oi the payments made thereout; 

(4) An account or estimate of prebminarv expenses; 

(•’)) The names, addresses and descriptions of directors, 

auditors (if any), manager (if any), and seefb-- 
tary ; 

(fi) Particulars of any contract proposed to be 
modified and ot proposed modification. 

In respect of (1), (2) and (3), the. report must be 
certified as correct by the company’s auditors. 

This report must be filed. In delimit of filing the 
report or holding the meeting, any shareholder may 
present a petition for winding up the company. 

Ueneral Meeting.—A. general meeting of members 
must be held once a year, and not more than fifteen 
mouths after the last general meeting (o). If default 
is made, the court may, on the application of any 
member, order a general meeting to be called. 

(ra) Section 112, (») bcctiouSO. («) Section 04. 
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Extraordinary Meeting. —On the requisition of the 
holders of not less than one-tenth of the issued share 
capital, the directors must call an extraordinary meeting. 
The requisition must state the objects of the*meeting. 
If the directors neglect to call the meeting within 
twenty-one days, the requisitionists may call it them¬ 
selves (j>). 

Resolutions. (1) An ordinary resolution is passed 
by a majority of those present at a general meeting (q). 

(2) An extraordinary resolution is one passed by a 
three-quarters majority of members presont in person 
or bv proxy at a general meeting of which notice 
specifying the intention to pass the resolution as an 
extraordinary resolution has been duly given (r). 

(3) A special resolution necessitates two meetings. 
At the first it must be passed in the manner requires! 
Jot the passing of an extraordinary resolution. The 
second meeting must be held not less than fourteen 
days or more than a month afterwards: the resolution 
passed at the first meeting must then be confirmed by 
a simplo majority of members present in porson or by 
proxy. 

Subject to any regulations in the articles a meeting 
may be called by seven days' notice in writing served 
on every member («). 

A copy of every special or extraordinary resolution 
must be sent to the registrar ((). 

(p) Section <»0, 

1 (q) Seven days' notice of a general meeting is usually necessary. 
3ee Article HI of Tnblo A. 

(r) Section Oil. 

(*) Section 07. 

[t) Section 70. 
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Private Companies. 

A private company is one that. by its art ides 
(a) restricts the right to transfer its shares ; 

(l>) limits its number of members to fifty (exclusive 
of present employees and past employees who 
have continued to be members of the 
company); 

(c) prohibits any invitation to the public to sub¬ 
scribe for shares or debentures («). 

If a company fails to comply with these provisions it 
ceases to be entitled to the privileges ol a private com¬ 
pany ; but if the failure is only accidental the court 
may “rant relief from the eonseijnenees of the 
neglect (j;). 

Only two persons are needed to form a private 
company, and in addition to this the latter has the 
following privileges under the Act: », 

(1) The “annual summary” need not include a 
balance sheet (y). 

(*d) No “ statutory report ” is necessary (;). 

(3) The directors can act without filing their consent 
or signing the memorandum or a contract for 
their qualification shares (a). 

(■I) No “statement in lieu of piospeetus” is neces¬ 
sary (A). 

(5) No “ minimum subscription “ is inquired before 
proceeding to allotment or commencing busi¬ 
ness (c). 

fit) Section 121 ; auil Com panic* Act, MM3, m it ion I (2). 

(/) Companies Act, l'Jl3, section 1(1), and .Schedule. 

(//) Section 2tf (3). 

(s) Section Hi}. (6) Set tion H2. 

(a) Section 72. (< j Sections 85, 87. 
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(6) Holders <>[ preference shares and debentures have 
no legal right to inspect balance sheets (d). 

A private company must send to the registrar with 
the annual summary a certificate signed by a director 
or secretary that the company has not since the last 
return issued an invitation to the public to subscribe 
for shares or debentures, and (if the number of the 
members exceeds fifty) that the excess consists of present 
or past “ employee " members of the company (e). 

A private company can turn itself into a public 
company by : — 

(a) Passing a special resolution to that effect,; 

(b) Filing the statutory declaration required of a 

public company before it can commence 
business (/). 

(B) THE COMPANY IN' LIQUIDATION. 

From now until the, end of the chapter it is proposed 
to deal with the winding-up of the company ; references 
in the notes to “ Rules ” aro to the Companies (Winding 
Up) Rules, 1909. A company may Ire dissolved in 
three ways: 

(1) Compulsory winding up ; 

(2) Voluntary winding up ; 

(3) Winding up under the supervision of the court. 

Thore is one feature common to all three methods, 

namely, that a liquidator is required to administer the 
company's property and distribute the assets, first among 
the creditors, and then among the shareholders of the 
oompany. 

(</) Section 114. 

(c) Companies Act, 11)13, section 1 (3). 

• (/) Section 121 (2). 
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CompuIjSory Liquidation. 

A company may be wound up by the court (;/) : 

(1) It the company has passed a special resolution 

to that effect: 

(2) If default is made in filing the statutory report 

or iu boldine the statutory meeting ; 

(-i) If the com]iauy does not commence its business 
within a year of its incorporation 01 suspends 
its business foi a whole year ; 

(I) If the number of its members is ieduced below 
seven, or iu the case of a private company 
below two ; 

(5) If the company is unable to pay its debts ; 

(li) If the, court is ol opinion that it. is just and 
equitable that the eompanv he wound up (//). 
With regard to (I), a eompanv is deemed to he 
unable to pay its debts : m 

(1) If a creditor for over boll lias solved a demand 

requiring pavment by leaving it at the regis¬ 
tered office, and the company has for three 
weeks neglected to pay. secure, or compound 
the. debt; 

(2) If execution is returned unsatisfied in whole or 

iu part; 

(3) If it is proved to the satisfaction of the court, 

taking into account its contingent and pro¬ 
spective liabilities, that it is unable to pay (t). 

(g) Section 1211. 

(A) Under this provision the court will make a winding-up order 
where the substratum of the company's business is gene or there is a 
oomplete deadlock in the management of its affairs {He American 
Pioneer Leather Co., f 1018| 1 Ch. 550) ; or where the whole object of 
the company is fraudulent {He T. K ISrinemnvt d- .Ws,[l807) I Oh. 
4B, 408). 

(i) Section 130. 

ML. 1 
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Who may Petition .—An application for a compulsory 
winding-up order must be made by petition to the 
oourt. It may be presented either by the company, or 
a creditor, or a contributory. 

A contributory cannot petition unless (/•) 

(1) lie is an original allottee.; or, 

(2) He lias held shares in the company for at least 

six months during the. eighteen months before 
petition ; 

(3) The shares have devolved upon him through 

death, or during the whole or any part of the 
six months aforementioned have been held by 
his wife or his or her trustee. 

But any contributory may petition if the number of 
members of the company has fallen below the minimum 
allowed by the Act. The court is not obliged to make 
the order, but may have regard to the wishes of the 
■'■creditors or contributories (/). All persons served 
with the. petition ami all creditors and contributories 
may appear and support, or oppose the petition, but 
they must give .notice of their intention to the 
petitioner. 

Procedure under the Order .—When the order for 
winding up is made, the registrar of the court 
forwards copies of the order to the official receiver, 
who gives notice to the Board of Trade (»i). The 
Board of Trade gazettes notice of the order, and the 
official receiver then becomes provisional liquidator 
until he or another person is appointed liquidator. 
In the absence of another appointment the official 
receiver is appointed liquidator; he is styled 

(fc) Section 137. 


(J) Section 145. 


(m) Rule 41. 
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“Official Receiver and Liquidator" («). When the 
order in made the official receiver must, summon 
separate meetings of creditors and contrilmtniiea to 
determine (o): (l) whother application shall he made 
to the court to appoint a liquidator in place of the 
official receiver; and (2) whether application shall be 
made to the court to appoint, a committee of inspection, 
and who are to he the members of the committee, when 
appointed. 

For the passing ol these resolutions hv cieditora and 
contributories, a majority in number ami value of those 
votin'*, whether personally or lie proxv. is required 
ill each case. The value of contributories is reckoned 
according to votes given bv the comjiauv s articles. 
This is the, only form of resolution in a eompulsorv 
winding up. 

If both nicotines pass the same u-,solutions, the court 
forthwith may make the appointment • it there Ts 
a difference the court decides it Ip). In any case 
it is the duty of the official icccivci as soon as possible 
to report, the result of each meeting to the couit. 

If any person other than the official icceiver is 
appointed liquidator by the couit in accordance with 
these resolutions, he cannot act as such until he has 
notified his appointment to the Registrar of (runpanics 
and given security in the prescribed manner to the 
satisfaction of the Board of Trade (//). If ho fails 
to do so. the court will rescind the order of ap¬ 
pointment. 

If the office of liquidator becomes vacant, the vacancy 

(a) Section HU (»). 

(o) Section 152. 

(p) Section 152 (2) and r. 55. (q) Section I4f> f.*J) {<•) and r. 57. 
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is filled by the court; until this is dune the official 
receiver acts as liquidator (r). 

Slatetnevl of Affairs .—When the court lias made the 
winding-up order, the official receiver may require the 
secretary or other chief officer of the company, or any 
persons who have been directors or taken part in the 
formation of the company within one year of the 
winding up, to send in a " statement of affairs of the 
company,'’ showing its assets, debts, and liabilities, its 
creditors and the securities held bv them (sj. This 
statement must bo verified by affidavit, and be made 
within fourteen days of the order or such extended 
time as the official receiver may appoint. The. official 
receiver may allow a reasonable sum for the costs of 
making this statement, but, no expenses will be allowed 
Joxeept by the court), unless they are, applied for 
before they are incurred. The statement is open to 
inspection either by creditors or contributories, and ill 
due course the, official receiver makes his report on the 
affairs of the company as to - 

(1) The amount of capital issued, subscribed and 

paid up; 

(2) The estimated amount of assets and liabilities ; 

(3) The cause of the company's failure; 

(4) Whether further inquiry is desirable as to the 

promotion or failure of the company or the 
conduct of its business (<). 

He may make a further report, stating in particular 
whether in his opinion fraud has been committed by 

(r) Section 149 (6), (7). 

(«) Section 147 and r. 67. 

(f) Section 148 (1) and r. 60. 
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any person in the promotion of the company or since 
its formation bv any officer of the company («). 

Committee of Inspection.- -It. will by this time have 
been decided whether the official reeeiccr is to act as 
liquidator or whether a liquidator is to be appointed in 
his place; in the latter case a committee of inspection 
may be appointed to act under the liquidator (ar). 
This committee must consist of (a) creditors, 
(b) contributories, (c) persons holding perietal powers 
of attorney from creditors or contributories (y). The 
committee must meet at least mice a month, and beyond 
that as often as the liquidator or a member of the 
committee summons it. It must audit the liquidator’s 
accounts at least once in three months (r). Neither 
the liquidator nor any member of the committee limy 
purchase the assets of the company without the. leave of 
the court: nor may any mcmhei of the coimnittf? 
make a profit out of the windin'; up without, the sanction 
of the court. The costs of obtaining such sanction are 
to he borne by the person in whose interest it is 
obtained (a). 

.Special Hamper .—The official iccciver may, if he 
becomes liquidator, whether provisionally or otherwise, 
make application to the court supported by a report, 
for the appointment of a special manager who will 
manage the company’s business in the interests of 
creditors and contiibutories generally (6), The special 
manager so appointed must give security to the Board 
of Trade and account to the official receiver, who adds 


{/') Section 14* (2) 

U) Section 1.12 (1) <b). 
(y) Section I HO. 


(*) Rule* If.9, 171. 

!«) RuIoh 157—159. 

(b) Section I HI and rule 4X. 
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the total of receipts and payments, when approved, to 
his own account (c). The court fixes the remuneration 
of the special manager, and mav increase it afterwards 
for good rauao (d). 

The security given by a special manager or liquidator 
(other than the official receiver) is fixed by the Board 
of Trade; upon security being furnished, the Board 
issues a certificate to that effect, which is filed with 
the registrar. The costs of furnishing the security must 
be borne personally and are not to be charged against 
the assets of the company (<?). 

List of Contributories.- -A contributory means every 
person liable to contribute to the assets of a company 
in the event of its being wound up” (J). As soon as 
possible after the winding-up order the court settles the 
" list of contributories,” which is made up as follows : 

The " A " list consisting of present members of 
the company. 

(2) Tire ” B ” list consisting of past members, i.e., 
persons who have ceased to be members within 
a year of the commencement of the winding 
>'!> (</)• 

A contributory on the “ B * list is not called upon 
until assets have been applied in payment jxi ri jxtmi of 
debts. He is then liable for the amount left unpaid by 
the corresponding “ A ” contributory : and his liability 
is in any case restricted to debts contracted before he 
ceased to be a member. Where there are several past 
holders of the same shares within a year, the liquidator 

(c) Rule 4U. The sjiociftl ipanager'a account* must bo verified by 
attidftvit. 

(d) Rule 4N (2). 

(c) Rule 57. 


(/) Section 124. 
(g) Section 163. 
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nmy place them all on the “ B ’’ list, but between them* 
selves each transferor is entitled to an indemnity from 
his transferee. 

The contributory cannot set off against calls sums 
due to him from the company by way of dividend ; but 
such sums may be taken into account in adjusting the 
rights of contributories among themselves. Similarly, 
a contributory cannot set off debts against calls; his 
only course is to prove for the debt as a creditor in tho 
winding up. But if a contributory, who is a creditor of 
the company in liquidation, becomes bankrupt after the 
commencement of the winding up, the debt should be 
set off against the calls; whether the claim is made in 
the bankruptcy or in the windin'.' up. the same rule 
prevails as in bankruptcy (li). 

The liquidator must give due notice in writing to the 
contributories of their inclusion in tho list, stating in 
what character and for what number of shares they 
included. They may then apply to the court by 
summons within twenty-one days to have their names 
removed (i). Calls are made by tiie liquidator with 
the sanction of the committee of inspection, or of the 
court, if there is no such committee. Calls may bo 
made for money wherewith (1) to pay the debt*, costs 
and expenses of winding up, (2) to adjust the rights of 
contributories, inter »e (k). 

The meeting of the committee of inspection to 
sanction the call must be summoned bv tho liquidator 
by notice seven days beforehand stating the proposed 

(A) {Section 207. .Sec al*o IU l)u>.kumlh (|M>7), L. R. 2 Cii. 578» 
and Ex parte Etrang (1870), L. R. 5 Oh. 492. 

(*) Rules 77—81. 

(k) Section 166. 
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amount of tho call and its purpose (/). It must also lie 
advertised, so that a contributory may attend and be 
heard in reference to tho call or communicate lfis views. 
Any statement by a contributory must be considered 
before making the call. If a call is authorised, the 
resolution or order must bo filed with the registrar (mi), 
and a copy served upon each contributory included in the 
call (a). Payment of the call may be enforced by order 
of court made upon a summons by the liquidator (o). 

Voicers of Liquidators.- -With the sanction of the 
court or the committee of inspection, tho liquidator, in 
a winding up by the court, lias power (p)— 

(1) To brill" and defend actions in the name of the 

company. 

(2) To carry on the business of the company for the 

beneficial winding up thereof (</). 

(3) To employ a solicitor or other agent. 

*"(4) To pay any class of creditors in full (r). 

(5) To compromise with creditors or persons claiming 
to be creditors. 

(0) To compromise calls, debts and questions affecting 
assets. 

Without sanction he has power-- 

(1) To sell property. 

(2) To execute deeds, receipts and other documents 

in the name of the company and use the 
company's seal. 

( l) Rule 83. tf there is no committer of mqiection the liquidator 
must obtain the leave of the court. 

(m) Rule 85. 

(») Rule 88. 

(o) Rule 87. 

(p) Section 151. 

(}) li.g., for salo as a going concern. 

(r) Section 314 (11. 
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(3) To prove and roccivo dividends in the bankruptcy 
of a contributory. 

(1) To draw, accept and indorse lulls in the name of 
the company, and borrow money on the 
assets. 

(b) To take out letters of administration m his 
official name to a deceased contributory. 

(ti) To raise money on the security of the company's 
assets. 

(7) To do all acts necessary lot winding up the 
company except those tor which sanction is 
required. 

(ft) To apply to court for directions. 

1‘mnj nf Debtx (4—The creditor must prove his 
debt by affidavit, giving particular-, of the debt and 
specifying vouchers; the creditm must state thorejt 
whether the debt, is secured or not. Jle must deduiv 
trade discount, but need not deduct discount, not ex¬ 
ceeding 5 per cent, which lie may have, agreed to allow 
for cash. Rent or other periodical payments may be 
apportioned up to the date of the winding-up order. 

Upon overdue debts on which interest has not been 
reserved the creditor may prove for interest at i per 
cent, where (t) : 

(1) The debt was payable, under written instrument 

at a certain time; or, 

(2) If payable otherwise, then liom the time when 

a demand in writing has been made, giving 
notice that interest will be claimed from the 
date of the demand until payment. 

A creditor may prove for futuic debts, deducting 

(i) liuiu Hi. 

1 1 


{«) Kuleo 88—‘JO. 
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5 per coni, per annum computed from the declaration 
of the dividend to the time when the debt would have 
been payable according to the contract (u). 

The liquidator may fix a day, not less than fourteen 
days from the date of notice, on or before which 
creditors are to prove. Notice of this must be given by 
advertisement in some newspaper and to every creditor 
mentioned in the statement of affairs, who has not 
proved. After that date claims may be excluded (x). 

The liquidator other than the official receiver must 
examine all proofs within twenty-eight days, and admit 
or reject proofs in writing, stating the grounds of 
rejection in writing (y). Dissatisfied creditors can 
apply to the court within twenty-one days, and the 
court has 'power to reverse or vary the liquidator's 
decision (:). 

Proofs improperly admitted may be afterwards 
expunged by the court on the application of the 
liquidator, or if the liquidator will not interfere, on 
the application of a creditor or contributory («). 

, Dividends .—The liquidator, before declaring a divi¬ 
dend, must give two months' notice (I) to the Board 
of Trade, to be gazetted, (2) to such of the creditors 
mentioned in the statement of uffaira as have not 
proved (6). Such notice must specify the latest date 
for lodgiug proofs, which must not be less than fourteen 
days from the date of the notice. Appeals against 
rejection may be brought within seven days, after which 
the liquidator may declare the dividend, sending notice 
to each creditor whose proof has been admitted. 

(;) Rule 101. 

(а) Rules 105. iUO. 

(б) Rule 100. 


l») Uillo US. 
ix) Rule 102. 

Hi) Roluu 103, 113. 
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Meelinys .—Tho liquidator may hold meetings of 
creditors and contributories from time to time to 
ascertain their wishes in matters ■ dating to the 
winding up ; and lie must do so when the. creditors 
and contributories by resolution direct, or when 
requested to do so by one-tenth in value of the 
creditors or contributories (<•). The court has power 
to order such meetings to be held (</). 

Accounts amt Audit. -The liquidator must keep 
(1) a record book, in which he must enter minutes 
of proceedings at meetings (e); (2) a cash book, 
containing entries of receipts and payments (/). Theifls 
books must be submitted to the committee of inspection 
not loss than once in every three months, to be audited 
by them (y). 

Every six months the liquidator must transmit to the 
Board of Trade (1) a copy of his cash book W ,, h 
vouchers ami copies of the certificates of audit by the 
committee of inspection; (2) a report on the posi¬ 
tion of the liquidation. With the first, accounts he 
must forward a summary of the company s stateme,nt 
of affairs, showing in red ink assets realised and 
explaining the cause of non-realisation. The accounts 
must be verified by affidavit. 

Where the liquidator carries on the company’s 
business, he must keep a trading account and 
incorporate the total weekly amount of receipts and 
payments in the cash book. The trading account must 
be verified by affidavit and submitted to the committee 
of inspection (if any) once a month ( h ). 

(c) Section io8 and r. 121. (/) Rule IH7. 

(d) Section 219. («/) Hub's* 107 (2), lou. 

(e) Section 159 and r. 109. [ft) Rule* 170, 171. 
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Pending Liquidations .—If u winding up is not con¬ 
cluded within one year, the liquidator must send to the 
registrar (in duplicate) a statement of receipts and 
payments, and particulars of the proceedings in and 
position of the liquidation. If there have been no 
receipts or payments, he must send an affidavit, to that 
effect. This statement must be rendered in every form 
of liquidation, whether compulsory, voluntary or under 
supervision. It is upon to the inspection of creditois 
and contributories on payment of the prescribed fee (<). 

Companies' Liquidation Account .—In all forms of 
winding up the liquidator must pay all undistributed 
or unclaimed moneys into the Companies' Liquidation 
Account at .the Bank of England, and the Board of 
Trade will give him a certificate of receipt for money 
bo paid (k). In a compulsory liquidation the Board of 
Taado, on the application of the committee of inspection, 
may give their liquidator leave to have an account with 
another bank (!). Otherwise all unclaimed dividends 
and undistributed assets which have remained in his 
hands for six months must be paid into the Companies’ 
Liquidation Account. A liquidator who requires money 
for payment out must apply to the Board of Trade, 
which either makes an order for payment out to the 
liquidator or directs cheques to be issued to the persons 
entitled (m). 


Preferential Payments. 

(i) Costs of Winding Up .—In the event of the 
assets being insufficient to satisfy liabilities the court 

(i) Seetiuu 224 (I)—(3). (i) Scvtiou 154. 

(4) Section 224 (4). (to) Rule 186. 
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may order payment of costs, charges. and expenses to 
he made in such order of priority as it thinks just («). 
The rale is that, first, the costs of the petition are to he 
paid ; next, the costs of the winding up (including 
solicitor s charges); and, finally, the remuneration of 
the liquidator. The proper order of payment is set, out 
in detail in the Wimling-up Rules (n). 

(ii) Debts Kiihlleil to Prioriti/. By statute certain 
debts are given priority in the winding up (p) ; these 
are as follows: 

(1) Parochial and local rates due within the vear 
preceding the commencement of the winding up (</) and 
assessed taxes, laud tax, property tax and income tax- 
assessed up to April 5th preceding the. same date, 
hut not exceeding the amount due for one year. 

(2) Wages or salary of clerk or sen ant not exceeding 
£u(l for services rendered during four months liefo-c 
the commencement of the. winding up (r). 

(3) Wages of labourer or workman not exceeding 
£-i, for services rendered during two months before 
the commencement of the winding up. 

(4) Wages of agricultural labourer who has agreed 
for a lump sum at, the end of the vear of hiring to an 
amount proportionate to the time of service up to the 
winding up. 

f") Section 171. („) Rule IH7. 

</>) Spot ion 209. See a)no tittle, p. 217. 

(</) In compulsory winding up, unless the company commenced to 
be wound tip voluntarily, the date of the winding up order is 
regarded, for the purposes of this section, uh being the “commencement 
of the winding up.’’ If the company was previously in voluntary 
liquidation the right* of preferential creditors are to la- aacertained 
at the date of the resolution [StUhann Claim, (IftlflJ l <’h 8). 

(r) The managing director of a company i* not a “ clerk or servant ” 
within the meaning of this section {In re. Xew/tfxiper Proprietary 
Syndicate, Limited , [19001 2 Oh. 349). 
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(5) AH amounts (not exceeding £100) for which the 
company is liable under the Workmen's Compensation 
Acts, where the liability has accrued behove the 
winding up order. If the compensation is a weekly 
payment, the amount due in respect, thereof shall be 
taken to be the amount of the lump sum for which the 
weekly payment could he redeemed (#}. 

The foregoing debts rank equally among themselves, 
and are to he paid forthwith after a sum sufficient for the 
costs and expenses of the winding up has been retained. 

Rmti.- -A landlord is not entitled to any peculiar 
preference over other creditors in the winding up. As 
regards his rights of distress the rule is that, distress 
levied after the commencement of a winding up, except 
by leavo of the court, is void (/); but the court will not 
restrain a landlord from distraining in respect of rent 
dne before or after the winding up, if the company is 
not the landlord's immediate tenant; and the Court 
may allow a landlord to distrain in respect of rent due 
after the winding tip if the liquidator retains possession 
for the company’s sole benefit («). 

Distress levied within three months of the winding-up 
order is subject to the payment of all preferential debts. 

Remuneration .—The liquidator's remuneration in a 
winding up by the court is fixed, unless the court 
orders otherwise, by the committee of inspection ; if it 
is unnecessarily largo the Board of Trade may apply to 
♦the court to reduce it (x). The liquidator is not allowed 

(») Workmen’* Compensation Art, IflOfi, », fi (.1). 

(t) Section 211. 

(«) Sections 140, 142. 

; j'i Section 140 (8) awl r. 154. 
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to make any arrangement with persons connected with 
the winding up as to hi* remuneration (i/). 

The remuneration must consist, pin t lv of commission 
pavable out, of the amount realised, after deducting the 
amount, paid to secured creditors (other than debenture 
holders) out of their sennit,ies. and partly of commission 
on the amount distributed in dividend. 

TmiiiMlimi af Liiiuitliibirx (Ifliti 1 . The liquidator 
vacates office if a icceiving order is made against him (z). 
He mav also lie removed by the Hoard of Trade, if he 
docs not, faitlifullv discharge bis duties (a), or by the 
court " upon cause being shown " (h). 

Similaily, be mav lesign, but lie must summon 
separate meetings of creditors and coiiliiblitories to 
decide whether the resignation shall be accepted. If 
they so decide, the liquidator must tile a memorandum 
of the resignation with the repinliar. and send notice ‘.o 
the official receiver, whereupon the icsignation takes' 
effect. Otherwise, lie must lepoit the result to the 
court and the official receiver, and the court will then 
determine whether or not, bis jesignation shall be 
accepted (<"). 

The liquidator may apply for bis release (I) when as 
much as is possible of the property of the company 
has been realised ; (2) on removal; (3) on resigna¬ 
tion (d). 

The liquidator must first give, notice to creditors who 
have proved and contributories, with summary of 
receipts and payments. 


(;/) Rule ISO. 

(:) Rule 1113. 

(«) Section llitl. 


!&) Section 149 (a), 
tc) Role 102. 

(J) Section 107. 



240 


Companies. 


Release is granted bv the Board of Trade, and 
discharges the liquidator from all liability (e). Notice 
of the order for release must be gazetted. 


Voluntary Liquidation. 

A company may be wound up voluntarily (/)— 

(1) When the period (ixed by the articles for the 

duration of the. company expires or an event 
occurs, on the occurrence of which the articles 
provide that it shall be dissolved, and the 
company passes a resolution in general 
meeting to that effect. 

(2) If the company passes a special resolution to that 

effect. 

(3) ff the company passes an extraordinary resolution 

to the effect that it cannot, by reason of its 
liabilities, continue its business, and that, it is 
advisable to wind up. 

In (2) and (3) the company must give notice of the 
resolution by advortisomeut. in the Gazette. 

A voluntary winding up dates from the passing 
of the resolution which authorises it (</). 

Whore, there are clauses in u company’s articles 
restricting foreign interests in the company, a resolution 
for voluntary winding up is of no effect unless ratified 
by the Board of Trade (h). 

Effects. —(1) The company ceases to carry on 

(«) But the order may be revoked on proof that it was obtained by 
fraud, etc. (s. 157 (3)). 

(/) Seotion 182. 

(?) Seotion 183. 

( h ) Companies {Foreign Interests) Act, HH7, section 2 (a). 
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business except (or tlie winding up. but. the corporate 
state, of the company continues until it is dissolved (»'). 

(2) Its property must lie applied for the benefit, 
first, of its a editors, and next union" t he members 
according to their rights (k). 

(!$) Any alteration in the status of the members is 
void, and transfers of shares made without the sanction 
of the liipiidatoi aie also void (/). 

Tin’ Ijijiintatnr. Tlie companv in general meeting 
then appoint, a liquidator and lix his remuneration (ni). 
On his appointment all the pnwein of the directors 
cease except so fai as the company in geucial meeting 
01 the licpiidator sanctions the contimiance thereof. 
Where several liquidators are appointed, at. least two 
must concur in the excicise ol their powers, unless 
it, is otherwise resolved by the meeting at the time of 
their appointment. 

Where there is no liquidator, the coiilf. on the 
application of a contributory, mav appoint, one ; upon 
cause shown it may remove one and appoint another (n). 

Pniri’m iif fji/iiiiliilur. —The liquidator may exe.rci.se 
all the powers of a liquidator in a compulsory winding 
up. lie may also, with the sanction of a special resolu¬ 
tion of the company, on the sale ol the company’s 
business to another company receive shares, etc., in lieu 
of cash («). He may enter into arrangements with 
creditors or members, which will be binding on the 
companv if sanctioned by an extraordinary resolution, 

(») Section 184 lei) Section tSU in) 

(4} Section ISlill), tnl Section ISO (vni), Ox). 

(/) Section 2U.">. loj Section Iil2; pout, pp. 2411, 2t4. 
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and on creditors or memhers.of any class if acceded to 
by a three-quartern majority (p). Finally, lie can apply 
to the court for the determination of any question 
arising in the winding up (q). 

Duties of Liquidator - -The liquidator in a voluntary 
winding up must file a notice of his appointment with 
the registrar within twenty-one, days. Ife must, within 
seven days, give notice to creditors of a meeting to he 
held within fourteen days; at that meeting the 
creditors have the right to determine whether an 
application shall he. made, to the court, for the 
appointment, of another liquidator in his place or to 
act jointly with him, or for the appointment of a 
committee, oj inspection (r). 

The liquidator has power to call general meetings of 
the company at any time ; and if the winding up 
continues for more than a year, he is obliged to call 
a general meeting at the end of this and each succeeding 
year, and give the meeting an account, of his conduct of 
the winding up (»). 

Hosts, charges and expenses properly incurred by 
him, including his remuneration, are payable out of the 
assets of the company in priority to all other claims ( t). 
As regards other preferential payments, the same rules 
apply as have been already laid down in dealing with 
compulsory liquidation (ante, pp. 237, 238). Moneys 
representing unclaimed or undistributed assets must be 
paid into the Companies’ Liquidation Account, as to 
which see ante, p, 236. 

(p) Section 120. (if) Section 193. (r) Section 188. 

(a) Section 194. Sec tinte, p. 239, as to “ statements ” required to 
be sent to registrar. 

(I) Section 19ft. 
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When the affairs of the company arc fnllv wound up. 
the liquidator prepares his account, and lavs it before a 
final general meeting of the company, notice of which 
must appear in the Gazette a month beforehand. The 
liquidator gives particulars of this meet ini; ,0 the 
registrar, and three months from the date of registra¬ 
tion thereof the company is deemed to he dissolved («). 

The court mav at anv time within two years of the 
date of the dissolution, on the application of the liquidator 
or any person interested, declare the resolution to have 
been void (j). This mav enable an unpaid creditor to 
reach the assets of a dissolved enmpanv. 

Liquidation under Si ckkvision, 

When a compilin' has by special or extraordinary 
resolution resolved to wind iqi voluntarily, the conrt 
may order that the voluntary winding up shall continue 
subject to tiie supervision of the court (//). The court 
mav make this order on a petition for compulsory order. 
The voluntary liquidator is usually continued subject to 
security being given, but the court, sometimes appoints 
an additional liquidator. The liquidation continues in 
the same manner and the liquidator has the same 
powers as in a voluntary winding up, subject to 
any restrictions imposed by the court ; but, the sanction 
of the court takes the place of extraordinary resolutions 
of the company. 

Transfer and Reconstruction. 

It is often desirable to transfer a company's business 
and assets to another company in consideration of or in 
part consideration of shares in the transferee company 
(«) Section m. (r) Section 221 (y) Section JM, 
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Such a transaction can he effected by a liquidator under 
a compulsory or supervision order (:). and also in a 
voluntary winding up (ft). In the case of a voluntary 
winding up it is effected by a reconstruction scheme, 
which is carried out as follows : A special resolution is 
passed by the transferor company that the company be 
wound up, a liquidator appointed, and a general 
authority conferred on him to transfer the company’s 
assets in return for shares, policies, or other interests in 
the transferee company (A). Proper notice of these 
resolutions must be given to the shareholders. Any 
me.mber of the transferor company who did not vote in 

favour of the resolution at either of lhe ..tings mav, 

within seven days after the conlirmatoiy meet me. write 
to the liquidator dissenting from the resolution and 
requiring the liquidator either (I) to abstain from 
carrying the resolution into effect, or (2) to purchase 
his interest at a price to be fixed bv agreement or 
arbitration. 

If the liquidator decides to take the second course 
the money must be paid before the company is dissolved. 
The company cannot deprive its shareholders of their 
rights to dissent under the section, and any provision to 
that effect, whether in the memorandum or articles, is 
void. If the scheme is unfair to a large body of share¬ 
holders in the old company, application may be made to 
the court to substitute a compulsory for a voluntary 
winding up: if the petition is successful, the scheme is 
void unless sanctioned by the court (c). 

(:) Section 151. (n) Section 102. 

• ft) Tlie transferee company must not hr a foreign company 
iThomtl< v. V titled Butter (Wi/w?m7.s nj Fremre , Limited. 110001 
2 Cli. 484). 

(r> Re I'mmdldnted Smith Rand Miner. Limited. [HtOttf 1 C’h. 401. 
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A It It A NO EM ENTS W ITT I ( IIKIIITIIIIS. 

A company, whether in liquidation 01 not- has power 
to enter into an imangoment with its credilois or 
members. For this purpose the eonil may order a 
meeting ot eie.ditors or members. as the case may he., 
to he held ; this may he done on the application of the 
company, a creditor, a. meinhcr. or the Inpndator. If 
a majority in mimhei ropiosoiiting threc-lnuith.s in value, 
of those loosent in poison or by plow agiee to tho 
arrangement, it, is binding if sanctioned hv the court (rf). 
In a eompulsoiy winding up. the tout), may defer its 
sanction until it, has heard a icpoit bv the official 
receiver (e). 

A company "about to be. 01 m the ionise of being 
wound up voluntarily." max also enter into an arialign¬ 
ment with its creditors if sanctioned by sj>ecial icsolu- 
tioii ; such an aiiaugcmcnt will be binding on creditors 
if acceded to by thiee-louiths in number and value (J ). 

Lastly, a liquidator has powers In iompionii.se with 
as,seiitin;; creditors. For thin puipo.se, in a compulsory 
winding up the consent ol the couit m committee of 
inspection is necessaiy : in a winding up under super¬ 
vision, the sanction of the couit ; and in a voluntary 
winding up. an extraordinary resolution (, 7 ). 


(</) Kr<'tif>ii 1-0. 
0 ) HuW* 74. 


( / ) Se« lion 101. 
o/l KrHiou 211. 
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RULES RELATING TO SUBJECT-MATTER 
OF CONTRACTS. 


The Sale of Goods. 

This branch of the law is now to he found in the Sale 
of Goods Act, 18915, to which Act reference is intended 
whenever in the. course of the chapter the letters S. (!. A. 
are used. contract of sale of goods is a contract 
wheroby the. seller transfers, or agrees to transfer, the 
property in goods to the buyer for a money consideration, 
called the price (a). Goods include all personal chattels 
other than things in action and money (f»). 

The Goods Sold. —If, at the time of the, contract, 
specific goods sold have ceased to exist without the 
knowledge of the. seller, there is no contract (c). If 
there is au agreement to sell specific goods and sub¬ 
sequently the goods without the fault of the seller or 
buyer perish before the risk passes to the buyer (</), 
the agreement is avoided (e). Goods can be the subject 
of an agreement to sell, although they have not yet 
come into existence or been acquired by the seller (/). 

(a) S. (). A., 181)3, >. 1 (I). 

(ft) Ibid., a. 02. (d) Ah to bee j». 280. 

(e) Ibid., b. 0. (c) 8. («. A , h. 7. 

( / ) S. (i. A., b. «». Hoods yet tu be acquired by tbo seller, or to be 
manufactured alter the contract, are in the Act styled “ futuro 
goods ” (ibid.). 
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Tin; distinction between a sail' and an agiecineiit [nr 
aalo may In', important, for whereas it the ponds are 
actually sold the property passes at. once, if there is 
bat, an agreement to sell, it will not become a sale 
until the. time elapses or the conditions are fulfilled 
subject to which the ptoperty is to be transferred (y). 
When the purchaser obtains the poods under the terms 
of the agreement, the sale becomes complete. When 
the poods agreed to be sold arc not the existing property 
of the seller, the beneficial interest (but not the legal 
property) passes to the buyer without further con¬ 
veyance the moment they come into being, if they 
can he then identified as the goods agieed to be sold (A), 
and the, agreement need not so specifically describe the 
goods as to make them easily identifiable ; it. sultices if, 
on coming into existence, they answei the description 
in the, agreement, so as to he capable ol being identified 
as the goods assigned (i). The result, is. therefoie, that 
save as against a transferee who acquires the legal 
inteiest for value and without notice of the prior equit¬ 
able interest, the mere agreement to sell transfers the, 
property in the, goods to the puichaxcr. To get a title 
against everybody, the purchaser must acquire the legal 
interest as well (A). 

The Price.— This mast consist of money (l), cine 
the contract is one of exchange and not of sale. If the 
amount is fixed in the, contract, this, of course, is the 
price payable.; sometimes the price is left to be fixed 

W) ejection 1 (4). Ah to l he »*lfc<:t of tbia, ucc post, pp. 280 d uty, 
(h) Ifolnii/d v. Marshall (1802), 10 II. L. Can. 101. 

(4) TaUby v. The Ojfmal Mmmr (1888), 13 App. tW, at p. 633. 
(it) Joseph v. Lyons (1886), 16 li. D. 280. 

( 1 ) !S. G. A., a. 1 (1). 
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in a manner slated in the contiaet, or it may be deter¬ 
mined by the ordinary course of dealing between the 
parties. Under all other circumstances a reasonable 
price is presumed to have been intended («i). A 
reasonable price is not necessarily the market, price ; 
what is reasonable depends on the circumstances of 
each particular case (/«). II the price is to be fixed by 
the valuation of a third party, and that third party 
cannot, or does not value, the agreement is avoided ; 
except that (i) so far as goods have already been de¬ 
livered to and appropriated by the buyer, he must 
pay a fair price lor them ; and (ii) d the third party 
is prevented lrom making the valuation by the act of a 
party to the contract of sale, that (rally may be sued 
for damages f/i). 


Who may Sell. 

Capacity to contract is treated of (title, at p. 31. 

As a rule, the owner (o) fry himself or bis agent alone 
can sell ami give a good title (/>); but the following cases 
are in this respect peculiar (</). 

(a) Hale »/' Hoods in Market Orerl. —Market overt 
in the city of London is field every day except .Sunday, 
and in every shop where goods are exposed for sale in 
the ordinary course of the trader's business. Elsewhere 


(...) tj. li. A., s. S. (. 1 ) Unit., II, 

(o) One part owner may selltoanuthci [mil owner (the Act, 6. J (I)). 
(/>) S.U. A.,s. 21 (1). 

( 9 ) It may happen that an owner, who is no party to the bale, may 
eo act as to make it unjust that he should deny that he authorised 
the sale—c.</., where the owner of goods so acts as to enable anothe. 
fraudulently to dispose of the goods; in such a case the owner ia 
estopped from denying the authority of the fraudulent person, tree 
ptr fiord Hausbuky m Ihmlcrmn v. I) ilium*, (fSiloJ i 0. it., at 
p. 625. 
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certain days art' set apait by picsiiiptiiin, plant, or 
otherwise, on which, at. a paiticular place, inaikol overt 
is heltl (r). But the transaction must have ennimencoji 
anti ended in open market, -c.y.. sale hv sample will 
not he suHieient to protect the buyer, unless the bulk 
be openly sold anti transferred in open inaikel (*). If 
the thing he sold itt a private loom (t), or between 
sunset anil sunrise, market overt will be no protection 
to the purchaser. Sale In the tinder in Ills shop seems 
not to be, within the protection of niaiket overt, in the 
city ot London (/). \\ hen poods me soli] in market, overt 

to a bona title puichaser, without, notice ol the seller's 
defect, or want of title, ami accoitlinp to the usape of 
the niaiket. I lie. sale is binding on the true owner (except 
as mentioned below), tlumgli lie neither sold them nor 
authorised their sale (a). 

It poods are. stolen, and the owner piosecules the 
thief to conviction, the propettv in the pootls so stolen 
revests in the original ownei, notwithstanding any 
intermediate dealing with them, whether by sale in 
market overt or otherwise (./). 

(b) i Sale by <i Patrnce .--lie may generally sell the 
goods upon default ( y). 

(r) (15%), 5 Rep. 811 (b). 

(■») Hill v. Smith (1812). 4 T.mn» . at p .»;*2. 

(0 Htwjrtavi \. Spink, |1892j I Q. 11 25. 

(»0 & A., ». 22. This section not dihpuise with the statu- 

tory formalities required on the sale of homes in niaiket overt. Kee 
2 in 3 Ph. & .Mary, e 7, and III Khz. e. 12. 

(*) S. (/. A., k. 24 (I). See al.so the Liu< eny Act, 1UH5, b. 40, which 
enable* the eourt to awaid a wnt of leatitution on conviction of the 
offender; but sec jtust, p. 251, note [y), Kection 6 of the Criminal 
Appeal Act, 1907, provides for stwjjetidmg the ojieration of this section 
in ease of an appeal from the comietion, and if the conviction ia 
quashed, its provisions do not take effect. 

{y) Martin v. Jit'd U8«2). HI L .1. V. P. 12l>, 128; and act ikjoI, 
p. 472. 
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(c) Agents .—All agent authorised to sell (j), nr iu 
trusted with goods, or tiie documents of title to them 
may, within the scope of his business, and subject ti 
certain restrictions, give a good title (a). As to this 
see under “ Auencv ” (6). 


(d) Sale by the Possessors oj Goods or Documents oj 
Title to them.— Where a person having sold goodi 
continues in possession of the goods or the documents 
of title (c) thereto, delivery or transfer of the goods m 
documents of title, by such vendor or his mercantile 
agent (d), under any sale, pledge, or other disposition 
thereof, shall have the samo ctlect as if such vendor or 
other person were expressly authorised by the owner of 
the goods to make the same ; provided that the person 
to whom the sale or disposition lias been made acts 
bona fide and without notice of the previous sale (c). 
Similarly, where a person having bought or agreed to 
buy goods (/), obtains, with the consent of the seller, 
possession of the goods or the documents of title to the 

(z) s. u. A., s. 21. 

(a) See the Factor* Act, 1889; S. Lr. A., a. 21 (2). 

(b ) Ante, pp. 141 it seq. 

(c) “ Document of titlo ” has the same meaning as m the Factors 
Act, 1889 (S. 0. A., s. 02). As to what the expression includes, see 
ante, p. 14:$. 

(d) For the meaning of this, sec anh, p. 141. 

(e) S. 0. A., s. 25 (1). A similar provision is to be found in the 
Factors Act, 1889, s. 8. 

( / ) A purchase from a tHwsessor under a mere option to buy does 
not give the purchaser title under this section; therefore, one who 
holds goods under a hiring agreement, with an option to purchase, 
cannot give a good title to a sub-purchaser or pledgee {Hclby v. 
Matthews, [1895] A. C. 471). However, the section applies if the 
hiring agreement imposes an obligation to buy. See Lee v. Butler , 
[1893] 2 K. 14. 318. A person has “agreed to buy” within the 
meaning of the section, although the contract of sale was conditional 
(Marten v. Whale, [1017] 2 K. B. 480, l\ A.). 
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goods, tho delivery or transfer by that person, or by 
a mercantile agent acting for him, of the goods or 
documents of title, under any sale, pledge, or other 
disposition thereof, to any person receiving the same in 
good faith and without notice of any lien or other right 
of the original seller in respect of the goods, shall have 
the same effect as if the person making (lie delivery or 
transfer were a mercantile agent in possession of the 
goods or documents of title with the consent of the 
owner (i/)— i.e., his disposition of tire goods or docu¬ 
ments of title will, in general, give a good title to the 
innocent sub-purchaser or pledgee, though in fact he 
has no right to sell or pledge the goods (li). So in 
Calm v. I’ockclt's Bristol, etc. Co., Limited ft), the seller 
of goods forwarded to the buyer a bill of lading indorsed 
in blank, together with a draft for the [nice for accept¬ 
ance. Tho buyer did not accept the draft, but 
transferred the bill of lading to the plaintiffs, who 
took it in good faith and for value. The seller stopped 
tho goods in transitu. The Court of Appeal held that 
the plaintilfs had acquired a good title to the goods, as, 
although it was not intended that any properly should 
pass to the original buyers until acceptance of the draft, 
they had nevertheless obtained possession of the docu¬ 
ments of title with the consent of tho seller. 

(e) Miscellaneous. -The following (inter alia), though 
not owners, may give good titles : Sheriffs and similar 

ly) 8. G. A., s. 25 (2); and sec tho Factors Act, 1889, s. 9. And 
this is so though tho true owner prosecutes, and obtains a conviction 
for larceny against the person disposing of the giasia ( 1‘mjse v. 
Wilson, lls'Jo] i q. it. 053); hnt the ease was not within the Factors 
Act (Aid., 11895] 2 Q. B. 537). 

(A) Factors Act. 1*89, s. 2. 

<•) 1189a] I q. it. UI3 i 4 Com. Cas. ltW. 



262 


The Sale oe Goods. 


officers who seize by way of execution (A-), but if the 
real owner is not the judgment debtor, the title of the 
purchaser is not always good (f); masters of vessels 
who Bell under stress of circumstances (m ); innkeepers 
who sell goods left with them under the powers con¬ 
ferred on them by the Innkeepers Act, 1878. 

It should be added that, if the title of the. person 
selling is voidable and not void, he. can give a good title 
to a purchaser who buys in good faith and without 
notice of the defect in title («). 


Formalities of the Contract. 

Subject to certain statutory exceptions, a contract of 
sale may be in any form; it. may be made by word of 
mouth or in writing, partly by writing and partly by 
word of mouth, or merely implied from the conduct of 
the parties (»); but if the value ol the propel tv sold 
iu the one contract amounts to £10 or upwards, it may 
be unenforceable by action unless evidenced by the 
proper writing. This was formerly provided by s. 17 

(it) Dim v. Domton (IS 18), 1 B. \ AM. 230; Gootllotk v. ('ohmii 
1)897) 1 Q. B. 6f>8. 

(/) Cm lie ct- Sons v. Unnerod, (I903] 2 K. B. 37. 

(in) Sot- pod, pp. 501, 502. 

(#) S. O. A., b. 23. 

(o) S. ti. A., s. 3. Section 4 of the Statute of Kiauds (as to which, 
see ante , p. 5) may affect a sale, inasmuch its the subject-matter may 
be an interest in land, or the agreement may be not to be performed 
wit bin the year. Suffice it to say that t he following have been held uot 
to be interests in land : sale of growing crops, whic h are fructus indu*• 
trinlr* potatoes); also growing crops which are fruttus naturalrs 

(€.(/., timber), where it is intended that the fructus should be severed 
from the land before the property passes to the purchaser. See 
Evans v. Roberts (1820), 5 ft. & 829; Parker v. Staniland (1809), 

11 East, 302; Smith v. Sunn an (1829), 9 ft. & 501. In Grew v. 

Marshall (1870), 1 f. I*. D. 35, the court said that the test is : Do the 
parties look to deriving benefit from the land, or do they look at it aa 
a mere warehouse ? ('/. Livery w.Pumfl (1888), 39 Ch. D. 508. 
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of the Statute. of Frauds, now r('placed liv s. 4 of the 
Rale ot (joints Act. 1893. which runs as follows: 

“ A contract, for the sale of any pond* of I lie value of 
ten pounds or upwards shall not lie enforceable 
by action (/>) unless the lniver shall accept part 
of the floods so sold, and actually receive the 
same, or pive somethini; in earnest, to bind the 
contract, or in pait. payment, or unless some note 
or memorandum in writing (i/) of the contract 
lie made and sipncd by the paitv to he charged 
or his apent in that, behalf.'' 

From this it will be seen, that a contract for the 
sale of poods will not be. enforceable by action unless 
there be either: (i) part performance, rilhc’ by way of 
acceptint; mill icceivinp the poods, or part payment of 
the price; or (ii) an earnest : m (iii) a memorandum 
signed ; or (iv) value under bln. 

Two points of dilliculty arose : Firstly. Is an apree- 
nient to deliver at a future time for a price a contract 
of sale within the statute ? Decisions weie to be found 
both in favour of and apainst the inclusion of these 
executory apreeinents, hut laud Tenterden’s Act (r), 
followed by the Sale of floods Act. settled the question 
in favour of inclusion. 

Secondly. When is a contract one of sale, and when 

(/») The effect, of this has been already dealt with (sec anU, pp. 
fi). “ Action ” includes “ set-off ” and “ counterclaim ” (the Act, 
8. U2). 

(q) The contents of a memorandum which will suffice to satisfy the 
section are dealt with (ante, pp. (\ ~ti). Further, as to contracts for 
the sale of goods which are not to be pel formed within a year, see 
ante, p. II. 

(r) 9 fieo. 4, c. 14, s. 7 ; now repealed as to this by the 8. 0. A., 
1893. 
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one of work and labour done ? If A. employs a tailor 
to make a suit of elothes, the tailor supplying material 
and labour, is this sale or work ? If sale, the statute 
applies; if work, it does not. There can be little doubt 
that in this example the contract is one of sale, but 
more diltieult cases arise. In ('Ini/ v. Yates (s). a 
printin' agreed to print a work, the materials (si bo 
supplied to him ; this was decided to he a contract for 
work and labour, not of sale ; and this decision has been 
approved. Again, take, the case of a picture to be 
painted by an artist.; is the contract, one for bis skill, 
or for the. sale of the picture ! Bollock. ( II., thought 
the former (f), but. Blackburn. .1., the latter fu). 
In Lee v. (Irijjiu (»), a dentist, brought an action for 
artificial teeth supplied, and the court decided in favour 
of sale. " When the contiact is such that a chattel 
is ultimately to be delivered bv the plaint ill to the 
defendant, when it, has been sent, then the cause* of 
action is goods sold and delivered '' (Ckomitos. J.). 
“ If the contract be such that it, will result in the sale 
of a chattel, the proper form of action if the employer 
refuses to accept, the article when made, would be for 
not accepting. But if the work and labour be. bestowed 
in such a manner as that the result, would not be anything 
which could properly be said to be the subject of sale, 
then an action for work and labour is the proper 
remedy " (Blackburn, J.). 

This ease was decided by a strong court, and the 
rule enunciated by Blackburn, J., has been styled by 
Mr. Benjamin as “ a rule so satisfactory, and apparently 


(*) (1850), 25 L. J. Kwh. 237; 1 H. 4 N. 73. 

(t) Clay v. Yak*, supra. 

(u) Let v. Cnffln (1801), 1 B. & S. 272; 30 L. J. Q. B. 252. 
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ho obvious " (/); it, may therefore bo considered the 
safest guide to follow. 

Acceptance and Receipt. — It, will bo noticed that the 
statute, draws a distinction between acceptance ami 
receipt, and requires both. There mav lie receipt 
without acceptance, there may lie acceptance without 
receipt. “ Receipt, is often evidence of an acceptance, 
but it is not the same thing." Thus, if the vendor 
delivered goods to a carrier named liv the purchaser, 
there is receipt, liv the purchaser, but not necessarily 
acceptance (</). 

(a) What amounts to an acceptance This is now 
defined by the Sale ol (binds Act. 181)11 s, 1 (15). which 
provides that : “ There is an acceptance of goods within 
the meaning of this section when the buyer does any act 
in relation to the goods which recognises a pre-existing 
contract, of sale whether tlieie be an acceptance in per¬ 
formance of the contract or not." It billows that the 
meaning of the word " acceptance " in this section is not 
the otdinary meaning, nor that which the, word hears 
in other portions of this very Act. An act which may 
amount to an “ acceptance ” sullioient to render writing 
unnecessary, may not amount to such acceptance as to 
compel the purchaser to keep goods not up to sample. 
Thus in Page v. Morgan (z), the defendant bought 
wheat by sample; when it arrived, it was partly 
unpacked and compared with the sample ; the purchaser 
considered it defective, and at once rejected the whole : 
— Held (by the Court of Appeal), that there was evidence 

{x) Benjamin on Sale (5th e<i.), p. 115. Other ease* are : Alkinwtn 
v. Bell (1828), 8 B. & C. 277 ; drajton v. Armitagc (184«), 2 C, B. 338. 

(y) Hunt v. Hechl (J853), 8 Exch. 814. 

(*) (1885), 15 Q. B. I). 228. 
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on which the jury might, find an acceptance within the 
statute (<»), though there was none of an acceptance 
sufficient to preclude objection to the goods. It, appears, 
then, that an acceptance suflicient for the purposes 
of this section need not he, such as to debar the plaintiff 
from objecting on account of quantity or quality ; as 
was stated by Cotton, I;..I., in Kibble v. dough (b), 
“ all that is wanted is a receipt, and such an acceptance 
of the goods, as shows that it has regard to the contract.'’ 

What, amounts to such acceptance in specific cases is 
a question of fact. A mere obtaining of physical power 
over a thing is receipt rather than accept ance ; but, on 
the other hand, if the purchaser marks the goods and 
leaves them with the vendor, there is an acceptance, 
though no -receipt. The following are cases in which 
the question has arisen, it being submitted that, those 
decided under the Statute of Frauds will serve as guides 
to the meaning of the statutory definition of acceptance 
now under consideration : 

Buyers offer to resell the thing : -Held, evidence of 
an acceptance (c). 

Defendant counted over goods and said “ all right " : 
-— Held, an acceptance (d). 

Defendant receives goods and keeps them an un¬ 
reasonable time : Held, evidence of acceptance (e). 

Defendant had jewellery handed to him. and returned 
it at once, saving, “ there is a mistake.” This was 
probably no acceptance (J ). 

Receipt and acceptance of a sample mav amount to 

(а) Statute of Frauds, a. 1" 

(б) (1878), 38 L.. T. 

(I-) Blenkinsop v. Clayton (1817), 7 Taunt. 607. 

(,() Sounders v. Topp (1849), 4 Each. 390. 

(c) Bmkcl V. Wheeler (1850). 15 Q. B. 442. 

(/ ) Philips v. Blstolli (1823). 2 B. A 0. 511. 
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acceptance or not according to whether the samples 
are or are not part of the bulk to be delivered ( 17 ). 
(foods were delivered to the buyer, who took a sample 
from'them, and. after examining it, said that the 
goods were not. equal to the sample, and that, he 
would not have them IIrid, an acceptance (h). 

Defendant merely inspected the goods, and then wrote 
on the advice note, “ Rejected. Not. according to 
representation " : -Held, no acceptance ( 1 ). 

(b) What amounts to a receipt? On this it is said 
that when the lien of the vendor bus gone there, has 
been receipt, and this is, generally speaking, correct (it). 
This may happen in many ways. Thus, if the goods 
be actually delivered to the buyer, or In 1 taken by him, 
there is receipt; so also if they are delivered to an 
agent, of the purchaser, or to u common carrier named 
by him. An agreement by tin 1 vendor to hold the 
property for the buyer, though actual possession is 
not altered, constitutes a receipt, by the Inner—e.r/„ in 
Elmore v. Slone (/), a purchaser left the purchased 
horse at livery with the vendor, and it, was held that 
he had received it. So, if third parties (e.tj., wharfingers) 
hold the goods, if the vendor and purchaser agree 
together that they are for the future to be held for the 
latter, receipt by him takes place; if this third party 
is a bailee, or other agent, his consent is necessary ; if 
he is not. the mere putting the goods at. the purchaser's 
disposal is sufficient (m). 

(g) llintle v. WlnUjunue (1800), 7 Hast, MS; Untthir v. liriml 
(1807), 2 C. B. (s.s ) 340. 

(A) Abbott A Cu. v. B'olsry, (1895) 2 (7. II. «7. 

(•') Taylor v. Smith, [1803] 2 Q. B. 06. 

(i) Bee goal. p. 27«. l>) <!««#). I '•'aunt 40*. 

(») Bentall v. Bu n (1824), 3 B. A C. 423; TantJnj v Turner 
(1836), 2 Bing. N <! 16 . 
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It may happen that the tilings sold are at the time 
in the possession of the buyer himself— e.g., an agent 
may desire to purchase the goods in his own possession. 
Notwithstanding this, there can be receipt by him, 
and any act done bv him which is inconsistent with 
his rights under his former kind of possession Will 
amount to a receipt ( n). 

Value, of £10 or Upwards .—If the value is actually 
£10 the statute applies, though at,'the time of contract 
the value was uncertain and was left for future con¬ 
sideration. If the transaction as a whole involves 
goods beyond this value, the fact that individual items 
are below it, will not affect the case. Thus, if one goes 
into a shop and buys various articles, the value of which 
in the aggregate amounts to, say, £10 10s., the contract 
is within the section of the statute (o). 

The Memorandum in Writing .—This has already been 
dealt with, ante, pp. C et seg. 


Rights and Duties. 

(i) The Rights of the Buyer. 

The rights of each party correspond to the duties of 
the other; it suffices, therefore, to deal with the rights 
of each. The buyer’s rights fall under two heads : he 
is entitled to delivery, and he is entitled to have any 
conditions and warranties observed. 


(n) Edan v. Dudfidd (1841). I Q. B. 302. 

(o) Baldey v. Parker (1823), 2 B. k C. 37. 
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Delivery. 

Delivery is defined in the Act. ns the “ voluntary 
transfer of possession from one person to another ” (p). 
The vendor must make this delivery as in the contract 
of sale may have been agreed (</). Such delivery docs 
not involve placin'; the buyer in actual possession; 
it may be constructive, as bv handing to the buyer the 
kev of the warehouse in which bulky goods are stored, 
because that effects a transfer of control. Again, the 
seller may agree to retain physical possession of the 
goods, but on terms which change his possession from 
that of owner to t hat of bailee. The transfer of a bill 
of lading is a symbolic delivery of the goods (r). If the 
goods are in the possession of a third person, there is 
no delivery by the seller to the buyer, unless and until 
such third person acknowledges to the buver that he 
holds the goods on his behalf; but this rule is not to 
affect the operation of the issue or transfer of any 
document of title to goods (s). '1 he vendor must, in 
the absence of special agreement, deliver the. goods 
upon payment or tender of the price (<), or if credit is 
allowed he must deliver at once ; but in the latter case, 
if the buyer becomes insolvent before he gets actual 
possession, the vendor may retain the goods (a), and as 
to future deliveries. Meixish, L.J., said : “ The seller, 
notwithstanding he may have agreed to allow credit for 

(?) s. 0. A., «. 02. (?) II, id.. ,. 27. 

(r) See Dublin City Distillery Co. v. Doherty, (I9I4J A. C. 823, 
where the authorities on constructive delivery are reviewed by 
Lord Atkwsos. 

(s) Ibid., ft. 29 (3). 

(I) Ibid., s. 28. 

(«) Bloxam v. Sanders (1826), 4 B. k U, at p. 948; and see pott, 

‘ Lies” and “ Stoppage in Transitu," pp. nttetvy. * 
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the goods, is not bound to deliver any more goods under, 
the contract, until the price of tho goods not yet delivered 
is tendered to him ” (x). 

Though tho vendor is bound to deliver, he cannot, in 
the absence of agreement to do so, be compelled to 
carry or send the goods to the buyer. Delivery takes 
place if the, vendor allows the goods to be taken ; but it 
is often agreed that the vendor is to bring the goods to 
the buyer, in which ease the special terms agreed upon 
must be fulfilled. Authorised delivery to a common 
carrier is priina facie delivery to the buyer (//), but if 
the seller agrees to deliver at a fixed place, the carrier 
who takes the goods there is agent for him, and there 
is no delivery till their arrival (a). 

Whore goods arc delivered at a distant place deteriora¬ 
tion necessarily incident to the course of transit will 
fall on the buyer, though the seller agrees to deliver 
at his own risk (b). but loss caused by neglect of ordinary 
precautions by the seller must he made good bv him (c); 
thus damage resulting from omission to make a proper 
contract with the carrier will pritna facie fall on tho 
seller (d). 

Where, goods are delivered to a buyer, who has not 
previously examined them, he is entitled to a reasonable 
opportunity of examining them for the, purpose of 
ascertaining whether they are in conformity with the 

(!) Ex parte Chalmers (1873), 8 Clt. 291. Delivery may be due 
conditionally. In that easo the party wlm desiroa to enforce it should 
give notice of the full'dmont of the condition (.1 rente/, y. 1 stole 
(1849), 14 Q. B. 728). 

(») S. G. A., a. 32 (1). 

(а) llualop V. lAimhtrt (1838), 6 Cl. & F, COO, (121. 

(б) S. G. A., s. 33. 

(c) Clarke v. Halchins (1811), 14 East, 475. 

( 8 ) S. U. A., a. 32 (2). 
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contract, and unless otherwise agreed, when the seller 
tenders delivery, he is bound, on request, to afford the 
buyer suqli reasonable opportunity of examining the 
goods (e). 

When goods arc sent by sea, the seller must give such 
notice to the buyer as may enable him to effect any usual 
insurance of them during their sea transit, otherwise the 
goods shall be deemed to be at the risk of the seller ( /). 
This applies to a sale under an f.o.b. contract, although 
delivery is complete when the goods ure pul on 
board (</). 

The place of delivery is, apart from any express or 
implied agreement, the seller's place of business, if ho 
have one ; if not, his residence ; though it the goods 
sold be specific goods which to the knowledge of the 
parties when the contract is made are in some other 
place, then delivery should be made at the place where 
the goods are located at, the time of sale (/<). Whore 
the seller is bound to send the goods to the buyer, and 
no time is fixed by the contract, be must deliver within 
a reasonable time (i). Demand or tender of delivery 
must be made at a reasonable hour ; what is a reasonable 
hour is a question of fact (k). 

When delivery is made it, must be of the exact 
quantity, and, if too much or too little, the. buver may 
return the whole, fu Hurt v. Mills (l ), two dozen of 
wine were ordered, four dozen sent; it was held that 
the whole four dozen could be returned. The buyer 

(g) 8. O. A,, g. 34. AnU get 1 poet, p. 2S7. 

(/) 8. G. A.,g. 32(3). 

(5) Wimble, Sum H- Co. v. lloecnbtnj a- Sone, (JUlUj 3 K. II. 743 

(*) 8. G. A.,g. 29(1). 

<») Ibid., g. 29 (2). 

(4) Ibid., g. 29(4). 

- U) I IMS), IS U. 4 W. 86. 
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may retain the goods included in the, contract, or he 
may accept the whole delivery. In this case there is 
virtually a new contract, and he must pay for the goods 
delivered in excess at the contract rate (m). Frequently 
the contract, in naming the quantities, includes some 
such expression as “ say about,’' " more or less,” etc., 
and the effect of this is to allow in favour of the seller 
a reasonable variation between the contract quantity 
ami the amount delivered. Each case stands by itself, 
but t.lie following are fair examples. In Mrdonnel v. 
Murphy (n) the contract was for " all the. spars manu¬ 
factured by X., say about (SOU, averaging sixteen 
inches ” ; 490 were tendered of the specified kind 
and measurement, and the tender was hold good. In 
Morris v. Leoison (<>), the contract was for “ a full and 
complete cargo, say 1,100 tons’’; the vessel would 
take 1,210 tons, and only 1,080 were provided ; it was 
decided that, under the circumstances, this would not 
sullice; on the other hand, in Miller v. Horner (p), 
whore the undertaking was to load a " cargo of ore, say 
about 2,8(H) tons,” the charterer satisfied the contract 
by loading 2,810 tons, although the capacity of tiie ship 
was greater; the absence of the words "full and 
complete " leading to an opposite result. 

But words of quantity may be merely words of 
estimate and not of contract. Thus, on the sale of the 
“ remainder of a cargo (more or less about) 5,4(H) quarters 
wheat,” the buyers were held bound to accept 5,574 
quarters, on the ground that thore was a sale of the whole 
remainder, whatever the quantity might be ; the sellers’ 

(M) S. (I. A., S. 30. 

(«! (1874) L. R. . r i It (\ 203. 

(o) 11870), 1 C. I>. i>. 155. 

(j>) f 11)00] 1 Q. B. 091; 5 Com. Cas. 175. 
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collateral estimate not affecting the meaning of the 
governing word ■* remainder ' (i/). 

In the absence of agreement to the. contrary a buyer 
cannot be compelled to take delivery by instalments (r). 

Conditions and Warranties. 

Conditions and warranties are representations mado 
in relation to the subject-matter of the contract. A 
condition is a representation that a thing is. or that a 
thing shall he, on the truth of which the existence of 
the contract mav depend, and it gives a right of rescission 
to the injured party if it be falsified. A warranty is an 
agreement collateral to the main purpose of the contract, 
the breach of which gives rise to a claim for damages, 
but not to a right to reject the, goods and treat the 
contract as repudiated (s). 

It is not every representation relating to the Bubject- 
matter of the sale, which amounts either to a condition 
or to a warranty. Mr. Chalmers, in his book on the 
Sale of Goods Act (i), points out five distinct forms of 
representation—viz., (I) a mere expression of opinion 
or mere commendation by the seller of his wares, which 
gives no right of action to the person deceived ; (2) a 
warranty ; (3) a condition ; (4) a representation made 
before the formation of the contract, and which is false 
and fraudulent, giving the aggrieved party a right to 
damages, and in many cases to rescission ; (o) a repre¬ 
sentation creating an estoppel, the truth of which, 
therefore, may not be denial by the maker. 

It may, however, be difficult to determine whether 

i 7 ) He Harry-on , 1 . Micks Lambert, [1U17] 1 K. B. 755. Bo® ftUo 
TMitls Bros. v. Smith, S3 T. L R. .708, ('. A. 

(r) 8 . <i. A., k 31 (I) 

(«) Ibid., s. 112. (0 36, 30 (7tli tsl.). 
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a representation made by the vendor at the time of sale 
amounts to a special contract of warranty. This depends 
upon the intention of the parties to be deduced from all 
the relevant evidence, and the circumstance that the 
Vendor assumes to assert a fact of which the purchaser 
is ignorant, though valuable as evidence of intention, is 
not conclusive of the question (u). 

Whether a stipulation in a contract of sale is a con¬ 
dition or a warranty depends in each case on the con¬ 
struction of the contract (x), hut a stipulation as to time 
of payment is not a condition unless a different, intention 
appears from the terms of the contract {;/); a stipulation 
may bo a condition, though the parties have in the 
contract termed it a warranty (j;). 

Conditions.— These may be express or may be im¬ 
plied. Express conditions are those which the parties 
make in so many words (z) ; implied conditions being 
such as the law incorporates into the contract unless 
the parties stipulate to the contrary. Conditions which 
are usually implied may be exprosslv disclaimed by 
agreement (a), or they may be impliedly waived. Thus, 
when the express terms are inconsistent with the 
existence of conditions usually implied, the implication 
is defeated (6). So also custom may negative a con¬ 
dition usually implied (a). On the other hand, custom 
may annex an implied warranty or condition (c). 

(m) Symow <h Co. v. Uuckkton, [1013] A. C. 30. 

. (*) 8. 0. A.,8. 11 (b). <v) Ibid., e, 10. 

(*) By agreement goods may bo sold with a condition that tho 
buyer shall not resell Mow a minimum price; hut such a condition 
gannot bo attached to goods so as to bind subsequent purchasers 
' merely having notico of it {McOntlber v. l’ilchtr, (I904| 2 Ch. 306). 

(a) S. G. A., a. 55 

(») I bid., a. 14 (4). (c) Ibid., s. 14 (3). 
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Implied Conditions. —The ordinary rule is that con' 
ditions and warranties arc not implied ; the buyer must 
make express stipulations, or take his chance: caveat 
emptor. But there are many important exceptions to 
this provided by the Sale ol (foods Act, 1803, vix.: 

(a) Condition of Title. —Tho seller impliedly under¬ 
takes that, in the case of a sale, he has a right to sell 
tho goods, and that, in the ease of an agreement to sell 
he will have a right to sell them at the time when the 
property is to pass (d). 

(f») On Sale of Goods by Description.—' There is an 
implied condition that the goods shall correspond to 
the description, and if the sale was also by sample, 
a condition that tho bulk shall correspond to such 
description, whether it corresponds with the sample or 
not ft'). Thus in Nicliol v. Godts(f), “refined foreign 
rape oil, warranted only equal to samples,” was sold ; 
the oil, though equal to samples, was not “ refined 
foreign rape oil,” and the court decided that, the con¬ 
dition was unsatisfied. It may in some cases be difficult 
„ to distinguish a description from a warranty, but in all 
eases where the purchaser has not seen the goods and 
buys them relying on the description alone, whether the 
goods bo specific or unascertained, there is a “ contract 
for the sale of goods by description ” (g). 

If goods are bought by description from a seller who 
deals in goods of that description (whether he be a 
manufacturer or not), there is an implied condition that 
the goods shall be of merchantable quality; provided 

(S)'S. O. A., *. 12 (1). (') Ibid., a. IS. 

(/) (1854), lOKich. 191. 

If) Vnrlty <t. Whipp, (1900J 1 Q. B. SIS 
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that if the buyer has examined the goods, there shall 
be no implied condition as regards defects which such 
examination ought to have revealed (li). The buyer is 
not bound to incur any expense in order to inake the 
goods merchantable (i). 

(e) Goods Wanted for a Particular Purpose .—Where 
the buyer expressly or by implication makes known to 
the seller the particular purpose for which goods are 
required, so as to show he relies on the seller’s skill 
or judgment (except in the cases mentioned below), 
_and the seller, in ordinary course, is accustomed to sell 
goods of the description in question, there is implied a 
condition that they aro reasonably fit for the intended 
purpose (k). “ A manufacturer, who agrees to supply 
goods to order, knowing the purpose for which they are 
required, thereby impliedly undertakes to supply goods 
fit for the purpose in view ” (l). Thus in Drummond v. 
Van Ingen (m), cloth manufacturers obtained an order 
to make worsted coatings of a weight and quality equal 
to sample, and they knew these were intended to be 
re-sold to tailors. The stuff supplied was equal to 
sample, but being “ slippery,” it was unmerchantable 
for the purpose for which it was intended to be used; 
this defect not being discoverable by any ordinary or 
usual examination of the sample, the buyers were 
allowed to refuse the goods. 

The particular purpose for which the goods are 

(Jk) S. G. A., s. 14 (2). See Wren v. IIoil. [1003] 1 K. B. G10. 

{%) Jackson v. Rotax Motor, etc. Col., [1010] 2 K. 11. 937. 

(t) S. G. A., s. 14 (1). 

(l) Lord Maouqhtkh in Drummond v. 1'an Jngen <1887), 12 
App. Cat*., at p. 295. 

(m) (1887), 12 App. Cas., 284. 
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required may be made known to the seller by the 
recognised description of the article, if that description 
points to one particular purpose only («). The implied 
condition extends to latent defects, r.</., where milk 
contains disease germs, the existence of which cun only 
be discovered by prolonged examination (o), The rule 
is subject to the following exceptions, and there*is no 
implied condition as to quality or fitness: (i).if the 
purchaser rolbs upon his own judgment, and not upon 
that of the seller; and (ii) on the sale of a specified 
article under its patent or trade name (p). However, 
even in the latter case the condition implied by s. 14 (2) (q) 
applies, and the goods must he merchantable (f). A 
“ trade name" must be acquired by user, and the 
question whether it has or has not been so acquired is 
one of fact (r). 

(i) Sule by Simple ,--There is an implied condition 
(1) that the bulk shall correspond with the sample in 
quality (/»); (2) that the buyer shall have a reasonable 
opportunity of comparing the bulk with the sample (s) 
before acceptance (f): and (2) that the goods shall be 
free from any defect, rendering them unmerchantable, 
which would not he apparent on reasonable examination 
of the sample (s). Male by sample does not of necessity 
take place whenever a sample is shown ; sale bv sample 

kes place when there is a term in tier contract, express 

(») Priest r. Last, [1903] 2 K. B. HS. 

(o) Pros! v. Aylesbury JJairy Co., j 1303j I K, it 008. 

(p) s. Cl. A., n. 14 ( 1 ). 

(}) Ante, lip. glij, 20(1. 

(r) Bristol Tramways v. Tint Motors, [1010] 2 K. 11 831. 

(») H. O. A., s. IS (2). 

(1) Place of delivery is, prim facie, the place of infliwction (Perkin* 

B*B, [1883] 1 Q. B. 193. 
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■or implied, to that effect (u) ; the whole of the circum¬ 
stances must be looked to. “ The office of the sample 
is to present to the eye the real meaning and intention of 
the parties with regard to the subject-matter of the 
contract which, owing to the imperfection of language, it 
may be difficult or impossible to express in words. The 
sample speaks for itself. But it cannot be treated as 
saying more than such a sample would tell a merchant of 
the class to which the buyer belongs, using due care and 
diligence, and appealing to it in the ordinary way and 
with the knowledge possessed by merchants of that class 
at the time. No doubt the sample might be made to 
say a great deal more. Pulled to pieces and examined 
by unusual tests which curiosity or suspicion might 
suggest, it would doubtless reveal every secret of its 
construction. But that is not the way in which 
business is done in this country " (e). 

Warranties .—A warranty, like u condition, may be 
express or implied, and if express may be made at the 
time of making the contract of sale, or afterwards, but, 
subject to this, that if the warranty be made after the 
completion of the contract, it is in itself a contract, and . 
requires eithor to be under seal or to be given for good 
consideration (w). If the contract itself be reduced 
into writing, a representation intended to amount to a 
warranty and made contemporaneously, cannot be given 
in evidonco unless it be in writing (x). 

(a) S. (5. A.,s. 15(1). 

(v) Lord Macnaohtin in Drummond y. Van Inyen (1887), 12 
App. Cm., at p. 297. tfco also HriihuH v. Hickson (1872), L. R. 

7 C. P.438. 

(it) Roscorla v. Tftomas (1842), 3 Q. B. 234. 

(x) Humor v. droves (1855), 15 C. B. 607. This decision does 
not affect any right t he buyer may have to mover damages for fraud or to 
rescind. 
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Implied warranties are the exception, the rule being 
ytveal emplor, and even when warranties are implied 
by law, the implication may (as in the case of a con¬ 
dition) be rebutted by the usage of trade or the agree¬ 
ment of the parties (;/), and any express warranty 
inconsistent with any implied warranty will negative 
the lattor (z). 

The warranties implied under the provisions of the 
Sale of (roods Act, 1893, arc the following: (i) An 
implied warranty that the buyer shall have and enjoy 
piiet possession of the goods (a); (ii) an implied 
warranty that the goods are free from any charge or 
incumbrance in favour of any third party, not declared 
ir known to the buyer before or at the time when the 
rontract, is made (b). 

Under certain other Acts the implication of warranty 
s enacted. Amomrst these may be noted the Merchan- 
lise Marks Act,, 1887 (c). which by s. 17 provides 
hat “ on the sale or in the contract fm the sale of 
»nv goods to which a trade mark, or mark, or trade 
Inscription has been applied, the vendor shall be 
leemed to warrant that the mark is a genuine trade 
nark and not forged or falsely applied, or that the trade 
lescription is not a false trade description within the 
neaning of this Act, unless the contrary is expressed in 
erne writing signed bv or on behalf of the vendor and 
lelivered at the time of the sale or contract to and 
iccepted by the vendee." Amongst, other statutes 

(y) S. 0. A., *. S5; Cninlal v. Mi/htim, ffWI4] 84 h. J. (k. s.) 
!2B3, C. A. 

(i) 8 . 0. A., ». 14 (4). 

(а) Ibid .,». 12(2). 

(б) Ibid .,«. 12 (3). 

(c) See aL*o /«>'!, }>p. All—BIX 
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providing for implied warranties with regard to certain 
classes of goods are the Anchors and Chain Cables Act, 

1899, s. 2, and the Fertilisers and Feeding Stuffs Act, 

1900, s.l. 

Apart from warranty, a person selling goods he knows 
to bo dangerous, in eases where the buyer would pre¬ 
sumably bn ignorant of the danger, is under a duty to 
warn the buyer that special care is necessary, and in 
default of so doing, the seller will be liable in damages if 
injury results (d). The remedies for breach of warranty 
and breach of condition are dealt with, post, pp. 272,273. 


Rights upon Breach of the Contrast (<•). 

Remedy for Non-deli eery .—When the property in 
the goods has not passed to the buyer (/). his remedy 
for non-delivery is an action for damages, and the 
damages will be the estimated loss directly and naturally 
resulting, in the ordinary course of events, from the 
seller’s breach of contract (g). Where there is an avail¬ 
able market for the goods in question the buyer is 
prima facie entitled to recover the difference between 
the contract price and the market price at the time when 
they ought to have been delivered, or, if no time was 
fixed, at the time of tho refusal to deliver (h ); but the 
purchaser is only entitled to indemnity against loss (t). 


(d) Clarke v. Army and Navy, etc. Society, [1903] 1 K. B. 150. 

(«) See the remarks on “ Breach or Contract,” ante, pp. 72 
el aeq., which are, in the main, applicable to tho present subject. 

{/) See post, p. 28t>. 

(g) 8. G. A., s. 51 (1), (2). 

(h) Ibid., s. 51 (3). 

(») Wcrthcim v. Chicoutimi Pulp Co., [19111 A. C\ 301. This was 
an action for delayed delivery, not for non-delivery. As to tho 
difference, sec Williams lira*, v K. T. Agiu*, 11914] A. C., at p. 522, 
per Lord Dinkdin. 
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If the property in the goods has passed, the buyer can 
sue for wrongful detention and for damages for the loss 
suffered owing to deprivation of the chattel. The buyer * 
cannot demand compensation (or extraordinary loss, 
unless the other party had notice of special facts, which 
rendered the loss the likely result of failure to deliver (k). 
In Home v. Mitlhnd Rail. Co. (I). the plaintiff had au 
order to fulfil, for which, if completed bv a certain day, 
ho was to receive an extraordinary price; he gave 
notice to the defendants that the goods would be thrown 
on his hands if not delivered bv a certain dav, but he 
diil not inform them that there was anything exceptional 
in the nature of the contract; owing to the default of 
the defendants, the goods did not. arrive, and it was 
held that the measure of damages was the ordinary 
and not the extraordinary loss. But if the vendor 
fails to deliver in accordance with contract, goods which 
he knew were required to carry out a sub-contract, end 
the buyer becomes thereby unable to carry out the 
same, the latter is entitled to recover from the vendor 
his costs, etc., of reasonably defending an action against 
him by the sub-purchaser (m). 

[f the seller refuses to deliver, the buyer may bring 
Iris action at once without waiting until the time, fixed 
for delivery («). If the agreement, was to deliver by 
stated instalments, to be separately paid for, and the 
seller fails to deliver one or more instalments, it is in 
each case a question depending on the terms of the 

(i) Cory v. Thames Ironwork* Co. (1808), T* It. 3 Q. B. 181. 

(1) (1873), L. K. 8 C. P. J31. This wa« not a <• am* of sale, but th* 
principle applies. See also aide. pn. 80, Kl. 

(wi) i4yi«« v. Great Western Colliery Co., 11890] 1 Q. B. 413. flee 
also Hammond v. Burney (1888), 20 Q. B. I). 70, where the buyer 
recovered like damages for defective quality. 

(n) Ante, pp. 70, 77. 
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Contract, whether the buyer is entitled to repudiate the 
contract, or has merely a right to damages (o). 

Specific Performance. —Where chattels are unique or 
of peculiar importance, the court, on the buyer's appli¬ 
cation, may order specific performance of a contract to 
deliver them ; the judgment to this effect may be 
unconditional, or upon such terms and conditions as to 
damages, payment of the price and otherwise, as to the 
court may seem just (p). 

Breach of Condition. —Unless the buyer waives the 
condition, the breach of it entitles him to rescind the 
contract, or he may, at his option, treat it as a breach of 
warranty, and claim damages (q). But in two cases the 
breach of condition must be treated as a blench of 
warranty unless there he a term of (he conti art, express 
or implied, to the contrary—viz., (i) if the contract is 
not severable and the buyer has accepted the goods or 
part of them ; or (ii) if the contract is for specific goods 
the property in which has passed to the buyer (r). 

Breach of Warrant//. —The buyer may not on 
account of this repudiate the contract, hut he may 
(i) set up the breach of warranty iu diminution or 
SXtinction of the price, and (ii) he may bring an 
aotion against the seller, and claim damages for tiie 
breach. The measure of damages for breach of 
warranty is the estimated loss directly and naturally 
Meulting in the ordinary course of events from the 
breach of warranty (s). In Bostoek <6 Co., Limited v. 



JlOHTS OF' SttUK. 273 

Nicholson & Sons, Limited ((), the plaintiffs claimed 
damages against the defendants for breach of warranty 
in not supplying sulphuric acid commercially fret 
from arsenic. The acid, which contained arsenic it 
large quantities, was used by the plaintiffs in the 
manufacture of brewing sugar, which the plaintiff) 
sold to brewers. In consequence of the poisonotu 
nature of the sugar, the. plaintiffs became liable t< 
pay damages to the brewers and the goodwill of t.heii 
business was entirely destroyed. The plainl iffs recovered 
as damages, under sub-s. (2) of s. 52, (i) the price paid 
for the impure acid ; (ii) the value of the goods spoilt 
by being mixed with it. The other heads of damage 
were held not to fall within the measure laid down by 
the sub-section. However, damages for loss of trade 
may be recoverable if the circumstances living the case 
within the Ride in ll/itlh 1 )/ v. Barcntlnlf (it) : c.</„ where 
unsound meat is sold to a butcher with a wariantv that 
it is reasonably fit for human consumption (,r). 

Tn the case of breach of warranty of quality, primft 
facie the measure of damages is the difference between 
the value of the goods at the time of delivery to tho 
buyer, and the value they would have had if they had 
answered the warranty (;/). 

(ii) Rights ot the Seller. 

The seller is entitled to he paid, and unless otherwise 
agreed, delivery of the goods and payment of the price 

(l) (1904) 1 K. B. 725. 

(m) Antf., p. HO. 

(x) Coiniai v. My ham, [1913] 2 K. B. 220. The Court of Appeal 
ordered a new trial on the ground that the jury wuh miwlirceted a* 
to a custom negativing the implied warranty relied on frw fU, 
L. J. (i. b.) 2263. 

(y) 8. G. A., «. 53 (3). 
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are concurrent conditions (z), The seller is also entitled 
to have the goods accepted subject to the right of the 
buyer to oxamine the goods, if lie has not previously 
done so (a). The terms of the contract may entitle the 
seller to payment before the buyer has had a reasonable 
opportunity to examine the goods. Thus, where the 
buyer was bound under the terms of a c.i.f. contract 
to pay “ net cash,” the seller was held entitted to pay¬ 
ment upon tender of the shipping documents, although 
the goods had not reached their destination. But such 
a paymont would not affect the buyer’s right to reject the 
goods, if upon arrival they should be found not to be 
in conformity with the contract (b). The vendor under 
an ordinary c.i.f. contract can effectively tender the 
appropriate documents to the buyer, even if he knows 
at the time that the goods have been totally lost (c). 

Acceptance (d ).—A buyer accepts goods when either (i) 
he intimates to the seller that he accepts them, or (ii) 
when, after delivery of the goods to him, he does anv 
act in relation to them which is inconsistent with the 
ownership of the seller, or (iii) when, after the lapse of a 
reasonable time, he retains the goods without intimating 
to the seller that lie has rejected them (e). Under 
ordinary circumstances a seller cannot compel the buyer 
to return rejected goods ; he is entitled only to notice of 
the rejection ( f ). If the-contract is broken bv the buyer, 

(i) S. G. A., s. 28. 

(a) Ante, p. 260. 

(b) E. Clemens Horst Co. v BiddtU Bros., [1012] A. C. 18. 

(c) Manbrt SaccJtarine Co. v. Corn Products Co., [1919] 1 K. B. 198. 

(d) “ Acceptance ” to satisfy h. 4 (ante, pp. 255—257), is not the 
same thing as acceptance ” which compels the buyer to keep the 

goods. 

(e) a. a A., 8. 35. 

(/) Ibid., a. 36. 
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the seller acquires other rights—viz., the light to bring 
an action against the bnver, and, in some cases, rights 
against the goods. 

(a) .-Ictinus against the Huger. 

If the property in the goods has passed to the buyer (g). 
the seller inav, if the buyer makes default in payment, 
bring an action for the price [h), or. if the bluer uoglnctf 
or refuses to accept, he may bring an action for damages 
for not accepting the goods (i); if the property in the 
goods has not passed to the buyer, the action which 
usually lies, is one for not accepting ('b To this latte) 
statement there is an exception - viz., that, where the 
priee is payable on a day certain, irrespective of delivery, 
and the buyer wrongfully neglects or refuses to pay the 
priee, the seller may maintain an action for the price, 
although the property in the goods lies not passed, and 
the goods have not been appropi iated to the con¬ 
tract ( k ). The damages for non-acceptance will be such 
as directly and naturally result m the ordinary course 
of events from the breach, and, where theie is aD avail¬ 
able market for the goods in question, the measure of 
damage is prima facie to bo ascertained by the differ¬ 
ence between the contract priee and the market or 
current priee at the time when the goods ought to have 
been accepted (l). 

When the seller is ready to deliver the goods, and 
requests the buyer to take delivery, and the buyer does 
not within a reasonable time after such request take 
the goods, he is liable to the seller for any loss occasioned 


(?) Post, p. 28H. 

(A) 8. (i. A.. •. 10(11. 
(b Ibid., 8. SO (I). 


(I) Ibid.. «. 49 (2). 
Ibid.,». SO. 
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By his neglect or refusal to take delivery, and also 
lor a reasonable charge for the care and custody of the 
sigoods (m). 

Where the contract is to deliver by stated instal¬ 
ments, refusal to accept or to pay for one or more 
instalments may entitle the seller to treat the contract 
as at an end, and sue as for a total broach, or it may 
give a right to sue only for damages arising from the 
particular default: the right of the seller in this 
respect depends upon the terms of the contract in each 
particular ease (n). 

(b) Remedies ugnuul the Goods. 

The rights of an “ unpaid seller" (o) against the 
goods are—(i) Lien ; (ii) Stoppage in trnnsitu. 

Lien is the right which a creditor lias to hold goods 
of which he has possession, but not ownership, when 
the price has not been paid (p). If the property in the 
goods has not passed to the buyer, the unpaid seller 
has not a right of lien, but a right of withholding 
delivery, similar to and co-extensive with lien ( q). 

The unpaid seller may retain possession of the goods 
until he is paid or tendered the price in the following 
cases—viz., (i) where the goods have been sold without 
any stipulation as to credit; (ii) where the goods have 

(in) S. 0. A., b. 37. 

(*) Ibid., b. 31 (2). 

. (o) An “ unpaid ” seller is, for the purposes of tho present part of 
tile subject, one to whom the whole price has not been paid or 
tendered, or who has been conditionally paid by means of a negotiable 
Instrument, which has boen subsequently dishonoured (S. 0. A., 
I» 38 (1) ). “ Seller ” includes any pereon in tho position of a seller— 
iuf., agent for the seller to whom the bill of lading lias been indorsed 
(&*.,a.38(2)). 

(p) 8 . G. A., 8. 39 (1). And see pout, p. 489. 

(q) Ibid., s. 39 (2). 
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been sold on credit, but the term of credit has expired; 
(iii) where the buyer becomes insolvent {r)—i.e., when 
ho has ceased to pay his debts in the ordinary course 
of business, or cannot pav his debts as they ftecomo 
due (s). And if the goods have been part delivered, 
tho unpaid seller may exercise his right of lien on the 
remainder, unless such part delivery has been made 
under such circumstances as to show an agreement to 
waivo the lien (/). It has been decided that if the 
seller breaks his contract whilst the buyer is solvent, 
that even then he will bo entitled to retain the goods if 
the buyer subsequently becomes insolvent («). 

Lien is lost if (i) the. seller delivers the goods to a 
carrier or other bailee for the purpose of transmission 
to the buyer without reserving the right of disposal; 
or (ii) if the buyer or his agent lawfully obtains possession 
of the goods ; or (iii) if the seller waives his lien (x). 

Stoppuge in tranmlu diifers from lien chiefly in two 
points : (i) it can be exercised only when tho buyer ia 
insolvent; and (ii) only when the goods have left the 
possession of the seller. It is the right conferred on 
the unpaid seller who has parted with goods to stop 
them, on insolvency of the buyer, before they have 
reached the buyer's actual or constructive possession, 
and to resume possession of the goods aud retain thorn 
until payment or tender of the, price (y). 

The general result of the stoppage is to restore the 
right of possession to the vendor ; to place him, in fact, 

(r) S. <J. A , ». 41. 

<«) Ibid., ». 02. 

(0 Ibid., ». 42. 

(a) Sec Valptj v. Oak iky (1851), 10 Q. B. !J4I, 

(x) S. G. A., a. 43. (y) Ibid., h. 44. 
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in a position similar to that which ho had lost by 
parting with the goods. The sale is not thereby 
resoinded (z). “ If, for instance, the original vendor 
sell when he ought not, they may biing a special action 
against him for the injury [the buy era J sustain bv 
suoh wrongful sale, and recover damages to the extent 
of that injury ; but they can maintain uo action in 
which tho right of property and right of possession are 
both requisite, unless they have both those rights ” (a). 

The right is more than a mere lien ; “ it grows out 
of [the vendor’s! original ownership and dominion. 
... If goods are sold on credit, and nothing is 
agreed upon as to the time of delivering the goods, the 
vendeo is immediately entitled to the possession, and 
the right of possession and the right of property vest at 
once in him ; but ids right of possession is not absolute; 
it is liable to bo defeated if he becomes insolvent before 
he obtains possession ” (b). 

The right can be exercised only against an insolvent 
buyer, the insolvency being a matter to be determined 
on the facts (c). The vendor may take time by the 
forelock, and stop tho goods before actual insolvency ; 
but if, at the termination of the voyage, or at the date 
when delivery i,s tlue, the buyer proves solvent, the 
vendor must deliver, and may further be liable for 
expenses (d). 

It is only during transitus that this right of stoppage 
exists; it is therefore important to define when the 

(t) S. G. A., a. 48 (1): and see notvs to IAckbarrotv v. Mason 
(1793), 1 Sm. L. { I-th vd.) pp. 77- <1 seq. 

(o) Baylky, J.,i nllloxum v, Sanders (\&2!>),4 B. & C. MI. at p. 949. 

( 6 ) Ibid, at p. 948. 

(c) “ Insolvency ’* is defined, ante, p. 277, 

(d) The Constant ia (1807). G Hob. Ad. R. 321. 
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transitu# begin# and when it ends. It is provided by 
the Act that goods shall be deemed to he in transitu 
from the. time when they are. delivered to a carrier or 
other bailee for the purpose of transmission to the buyer, 
until the buyer, or hi# agent in that behalf, lake.- delivery 
of them from such carrier or other bailee (<•). 

In every case, an inquiry must be made into the 
particular facts, as the question is really one of the 
intention of the parties (J ) ; c.y.. - 

Goods delivered to a earner qiid carrier trausitus 
continues. 

Goods delivered to a eai rier qiui warehouseman for the 
buyer—transitu# ends. But not until the carrier 
acknowledges to the buyer or his agent that he 
holds for him (y). 

Goods delivered to the buyer’s servant transitus 
ends. 

Goods delivered to the master oi the buyer's ship— 
trausitus ends. If the goods are delivered to a 
ship chartered by the buyer, it is a question 
depending on the facts of each particular case 
whether they are in tho possession ot the master 
as a carrier, or as agent for the buyer (h). 

When tho buyer takes possession of the goods away 
from the carrier (i), even against the earners will, 
and though the destination is not reached (k) 
transitus ends. 

(e) S. (}. A., b. 45 (l). 

(/) Soo remarks of .Jksskl, M.U., in Mi reliant Bunking Co. v. 
Phot nix Bex tie me r St/il Co. (1877), 5 Ch. 1). 205, 210; and of ■ 
Mathkw, J. f in Betlull v. Clark (1887), 10 Q. B. i>. 558. 

(g) H. (i. A., 8. 45 (3). 

(A) Ibid., 8. 45 (5). 

(*) Ibid., 8. 45 (2). 

(k) London and North WinUrn Rail, Co. v. Iiartl<U (1802), 7 
H. ft N. 400 ; 31 L. J. Exch. 02. 
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When the carrier or bailee wrongfully refuses to 
deliver the goods to the buyer or his agent in that 
behalf—transitus ends (l). 

If the buyer or his agent in that behalf takes posses¬ 
sion of part of the goods, the circumstances being 
such as to show an intention on the part of the 
vendor to retain the rest, the right to stop in 
transitu as to these remains; if such as to show an 
agreement to give up possession of the rest, the 
right to stop has gone (»»). 

Two further points arise here—what is a sufficient 
taking possession i and what is a destination ? 

The buyer, according to one conception of con¬ 
structive possession, has it immediately the goods are 
delivered to a common carrier, or to a special carrier 
named by him, but if this is possession, it is not such 
as to defeat tho right of stoppage. For this there must 
be actual possession, or “ another kind of constructive 
possession by the vendee—t.c., when the goods have 
been delivered by the carrier, and have reached the 
hands of an agent to tho vendee to be held at his 
disposal ’’ (n). Actual possession raises no difficulty, 
but it is often hard to state whether a delivery is such 
as to give a constructive possession to the buyer. A 
leading case is that of Whitehead v. Anderson (o); 
there the assignee of the bankrupt buyer went on 
board a vessel on which was timber consigned to tho 
buyer ; he touched it and told the captain he was there 
jo take possession of the cargo, but the-captain did not 

(I) tj. G. A., ». 45 («). 

(») Ibid., s. 45 (7). 

(*) Britt, L.J., in Ktnial v. Marshall (1883), 11 Q. B. D. 356, 
364. 

(o) (1842), DM. 4 W. 518. 
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assent to hold them on these terms. It was held that 
no constructive possession arose in the buyer, and that 
the right of stoppage did not cease. And generally, if 
the carrier does not hold the goods as agent for the 
consignee, owing further duties to him than those of a 
mere carrier, he cannot acquire possession for such 
consignee. If, however, hi! becomes, with his own 
consent, a storekeeper for the consignee, he can acquire 
such possession. 

It is not difficult to say when the goods have reached 
their destination when they are sent direct between 
consignor and consignee, but there is mole uncertainty 
when the goods, though not yet arrived at their ultimate 
point, have reached an intermediate place of rest,- e.g., 
A. sends goods to London to be forwarded to Hamburg ; 
is London or Hamburg the destination '! In Dixon v. 
Baldwcn (p), Lord Ellknborouuii stated that: “ The 
goods had so far gotten to the end of their journey, that, 
they waited for new orders from the purchaser to put 
them again in motion, to communicate to them another 
substantive destination, and that without such orders 
they would continue stationary.” ami this he considered 
to mark an end to the transitus. Some recent cases 
illustrate the point and support the above test. In Ex 
parte Miles (iy), an agent in England bought goods for 
a Jamaica firm, the vendors being aware of the residence 
of the firm. The agent asked the vendors to send the 
goods to certain shipping agents at Southampton for 
shipment by a certain vessel, and this was done. The 
“particulars for clearance ” were sent, and the vendors 
asked the shipping agents to “forward as directed,” 
but the name of the consignee and the destination were 
Ip) (1801), 5 East, 175, 180. (</) (1885), 10 Q. 11. U 30. 
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communicated not, by the vendors, lmt by the buyer’s 
agent, and the bills of lading described the lattor as 
consignor. The court held, so far as related to the 
vendor's l ight of stoppage, that the. transit™ ended at 
Southampton. Buktt, M.B., said: “As a matter of 
business, it is impossible to say that |lhc shipping 
agents | could properly have shipped the goods for 
Jamaica without receiving further orders as to the 
person to whom they were to ship them. They 
were to receive directions from the purchasers as to 
the person to whom thoy were to ship them, and the 
purchasers wore to communicate tu them another 
substantive destination. . . . The case, therefore, 
seems to me to be within the authority of Dixon v. 
Baldwen ” ( r ). So in Kemlal v. Marshall (s), it was 
decided that where goods are sent by an unpaid vendor 
to a forwarding agent, who is instructed as to the 
ulterior destination by the buyer, the right of stoppage 
is lost when they reach the agent. On the other hand, 
in lle.lhi.ll v. Clark (t), the buyers purchased goods of 
the vendors, who resided at Wolverhampton, and sent 
them a consignment note as follows: “ Please consign 
the 10 hhds. hollow-ware to the Darling Downs, to 
Melbourne, loading in the East India Docks. To come 
up at once.” The buyers became insolvent and the 
vendors stopped the goods, but not until they had been 
put on board the Darling Downs. The question arose, 
was the transit at an end ! and the courts unanimously 
decided *• No,” Lord Eshkr. M.K.. laying down this 
principle : " Where the transit is a transit which has 

(r) (1804), 5 Eiwt, 175; and see Valpy v. (Jibson (1847), 4 C. B. 
837. 

(s) (1883). U Q. B. D. 350. 

(<) (1887), 19 Q. B. D. 553 ; and (1888), 20 Q. B. D. 615. 
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been caused either by the terms of the contract, or by 
the directions of the purchaser to the vendor, the light 
of stoppage in transittt exists : but. it the goods are not 
iu the hands of the carrier by reason either of the tennis 
of the contract, or of the directions of the purchaser to 
the vendor, but am in trunsilun ftei wards in consequence 
of fresh directions given by I lie purchaser for a new 
transit, then such transit is no part, of the original 
transit, and the right to stop is gone " (n). 

There is no particular form of pioccduie required in 
the exercise of the right. Simple notice to the carrier 
is enough, but it must be given to the person actually 
in possession (r.</., the ship’s master), or if to an 
employer of such person (<•.//., shipowner), then iu time 
to allow, with the exercise of reasonable diligence, the 
person in charge to be communicated with (x), and it 
has been questioned whether or no there is any duty in 
the shipowner to communicate with the master (y). 

Rajhis and Dalit'S of Carrier. —\Vhere goods have been 
stopped in transitu, the carrier must re-deliver the goods 
to, or, according to the directions of, the seller (x), and 
on the other hand the seller conies under an obligation 
to take possession of the goods and to pay the freight and 
all attendant charges thereon (:). 

But although as between the unpaid seller ami the 
canier, the latter is entitled to be paid the charges due 
in respect of the carriage of the particular goods, the 

00 Wee also F.x part* Hosrr*ar ('hum 17.0/ <‘o. I1K711), 11 111. It 
5110; Coatr.i v. Knit hit (1827), (IB.* 422; Lyorr. v. Ilufjnutvj 

(181)0), In App. C». HOI. 

(a-) a. O. A., s. 4ft. 

(j/) F.r parlt Fait (1880), 14 Cli. 1J. 4411; 7 App. Can. 573, 

(:) Booth SS. Co., Ltd. v. Cargo Fieri Iron Co., | U*lft| 2 K. I*. 570, 
C. A. 
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carrier is uot entitled to assert any general lien which he 
"may have acquired as against the consignee in priority 
to the seller’s right to stop in transitu (a). 

Rights of Third Parlies. —The vendor’s right is superior 
even to that of a judgment creditor who has attached the 
goods (b). Neither the right of lien nor the right to stop 
in transitu is defeated by anv sale or other disposition of 
the goods which the buyer may have made without the 
seller’s consent (c). Gut if a document of title to goodB, 
e.tj., a bill of lading, has been lawfully transferred to 
any person as buyer or owner of the goods, and that 
person transfers the document to one who takes it in 
good faith and for valuable consideration, then if such 
transfer was by way of sale the right of lien and stoppage 
in transitu is defeated (c). Tho same elfect is produced 
whether the transfer be made by the vendee or by a 
mercantile agent.. “ entrusted with the bill of lading." 
A bona lidc transfer by way of pledge of the document 
of title will defeat the right to a certain extent; the 
unpaid seller’s right is subject to that of the bona tide 
transferee for value (d). If, therefore, the vendee retains 
any property in the goods, the vendor may exercise 
his right against this; e.g., in In re Westzinthus (e), 
L. & Co. wero indebted to II. & Co. to an amount of 
£9,271, and M. & Co. held as security a bill of lading 
and certain other property ; L. & Co. became bankrupt, 

(а) United States Steel Products Co. v. Great Western Rail. Co, [19101 
1 A. C. 189. 

(б) Smith v. Goss (1807), 1 Camp. 282. 

(c) 8. G. A., s. 47; Lickbarrow v. Mason (1793), 1 8m. L. C. 
(12th ed.) 720.; 8co also Cahn v. Rockett's Bristol, etc. Co., limited, 

•' ante, p. 251. 

{d ) 8. G. A., 8 . 47 ; Lickbarrow v. Mason, supru. 

(«) (1834), 5 1$. Si Ad. 817. 
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and the unpaid vendor stopped the goods: it was 
decided that after the payment of If, & Co. the stoppage, 
was good, and that the vendor had a right to insist that 
H. & Co. should first he paid out of the security other 
than the goods represented by the bill of lading, and 
that in the case only'of insufficiency of value of such 
other security should they resort to the security of the 
goods. In Kemp v. Fnlk(f). Lord Blackburn said: 
“ The unpaid vendor’s right, except so far as the interest 
had passed bv tin- pledging of the bill of lading to the 
pledgee or the mortgagee, whichever it was, enabled 
the unpaid vendor in equity to stop in transitu every¬ 
thing which was not covered by that pledge. That was 
settled and has been considered law, or rather equity, 
ever since the case of In re Wrstzinlhus. and has been 
affirmed in Sjvtldiiu/ v. Riulitu/. and I have no doubt it 
is very good law upon that point." 

So far has the vendor's right been taken, that it has 
been held that, where goods have been sub-sold, but 
the bills of lading not actually transferred, if the 
transitus is not ended, the vendor may stop them (//}. 

Resale of Goods subjected to l.ien or Stoppage in 
Transitu. 

As the contract of sale is not usually rescinded by the 
exercise of the right of lien or of stoppage in transitu, 
it follows that, as a rule, re-sale is not allowable. But 
if, notwithstanding this, the unpaid seller re-sells, the 
new buyer acquires a good title us against the original 
and defaulting buyer (A). In certain cases the. unpaid 

(/) (1882), 7 App. Gw. 573 ; and nee tijHtldxnq v Rudimj (184H), 
OBeav. 37ft ; 15 h. .1. <'h. 374. 

( g) Kemp v. Falk (1882), 7 App. Can, 573. 

(A) S. 0. A., #. 48(2). 
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vendor is entitled to ro-sell, viz., (i) where the right 
■was expressly reserved in the contract of sale (»); 
(ii) where the goods arc perishable (k ); or (iii) where 
the unpaid seller gives not ice to the buyer of his Intention 
to re-sell, and the buyer does not, within a reasonable 
time, pay or tender the price (k). In these cases the 
seller may re-sell and claim damages for breach of 
contract. 


Transfer of the Property. 

ft is often necessary to determine at what, exact point 
of time the property in goods passes to the purchaser, 
and more especially ns, in the absence of agreement to 
the contrary, and where neither party is in default, the 
risk, as a rule, lies on the. owner: res peril domino (m). 
The cardinal question when the goods are specific, or 
ascertained is, what is the intention of the parties ? If 
an answer to this can be. obtained, the time when the 
property passes is fixed by that answer, for the intention 
of the parties governs the matter (n); and where that 
intention docs not otherwise appear, the following are 
rules for ascertaining it: 

Sale of Specific Chattels.— (i) When a given speci¬ 
fied thing is sold unconditionally and in a deliverable 
state (o), the property passes to the buyer at the time 
of sale ; c.g., if I go to a shop and buy a certain book, 
on tho completion of the bargain the book is mine (p). 

(i) S. G. A., a, 48 (4). (m) Ibid., s. 20. 

(») Ibid., ». 48 (3). (n) Ibid., s. 17 (1). 

(o) That is, state in which the buyer is bound to accept (ibid., 
. 62 (4)). 

(j>) Ibid., a. 18, r. 1. 
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The seller may lie entitled to retain the tiling sold until 
he receives the price, hut this right arises from lien, and 
not from any right of property. “ Where by the contract 
itself the Vendor appropriates to the vendee a specific 
chattel, and the latter thereby agrees to take that 
specific chattel, and to pay the stipulated price, the 
parties are then in the same position that they would 
he after a delivery of goods in pursuance of a general 
contract. ’’ If/). Thus, A. bought a given stack of hay 
for a sum payable on .a future occasion ; and it was 
held to he a sale passing the immediate property (r). 
The practical result of this would he that the hay would 
remain at the risk of the purchaser, though in the 
absence of special agreement he could not remove it 
until he had paid the price. 

(ii) When the goods are sold specifically, hut the 
seller is hound to do something to them for the purpose 
of putting them into that state in which the purchaser 
is to he bound to accept, them, that, is, into a deliverable 
state, in the absence of circumstances indicating a con¬ 
trary intention, the property does not pass until such 
thing be done, and the buyer has notice thereof (#), 

For instance, if the seller is to deliver the goods at 
a particular place, the property passes only when they 
are delivered there, (/). So, also, if the thing sold, 
though specified, is not yet in existence, or is only 
partially finished, e.i/., a thing to he made to order, the 
buyer obtains the proprietorship only on completion (of 
course, in the absence of agreement, express or implied, 

(y) 1'akk,:, J,, in bixon v. i'aUx (1833), 3 B. A Ail. 313, 340. 

(r) Tarling v. tiaxler (1827), 0 B. A 0. 3110. 

(«) 8. G. A., a. 18, r. 2. 

(!) COCKDVKN, ('.J.. in Calcutta Co, T. be Malta» (1803), 32 Ik J. 
Q. B. 322, 
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to the contrary); e.g., in Clarice v. Spence («), B. 

agreed to build a ship, to be paid {or by instalments at 
periods coincident with certain stages in its building. 
Two instalments had been paid when B. became bank¬ 
rupt, and the point at issue was, to whom did the 
vossel belong ? And the court stated that “ until the 
last of the necessary materials be added, the vessel 
is not complete, the thing contracted for is not. in 
existence. . . . And we have not been able to find 
any authority for saying, that while the thing con¬ 
tracted for is not in existence as a whole and is in¬ 
complete, the genera' property in such parts of it. as 
are from time to time constructed shall vest in the 
purchaser, except the above passage in Woods v. 
Russell ” (x). In this particular case it was decided 
that the payment by instalments evidenced an inten¬ 
tion to take and give property in the thing, so far as 
it was constructed at the time of payment of each 
instalment. In a subsequent case, 1 ’arke, B., said ; 
“ A chattel which is to be delivered in fuluro docs not 
pass by the contract ” (y). 

The rule under consideration applies only if the work 
to be done upon the thing is to be accomplished before 
delivery, e.g., it will not apply if a vendor agrees to do 
certain repairs after delivery (s): and further, only if 
the something to be done is to be done bv the vendor. 
An agreement by the buyer to do something to the 
goods—and such is conceivable does not affect the 
passing of the property. 

(a) (1830), 4 A. & K. 448. 

(*) See this case, (1822), 5 B. & Aid. 043. 

(y) Laidler v. Burlinson (1837), 2 M. & W. 002. And when there 
ie a t queetion whether the cane is one of sale or work, see Anglo* 
Egyptian Navigation Co. v, Bennie (1875), L It, 10 C. 1*. 271. 

(z) Sec tJrrarra v. Heph (1818), 2 B. & Aid. 131. 
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(iii) Where anything remains to be done to the 
goods, for the purpose of ascertaining the price, as by 
Weighing, measuring, or testing the goods, where the 
price is to’depend upon the quantity or quality of the 
goods, the performance of these tilings with notice to 
the buyer shall be a condition precedent to the transfer 
of the property, although the individual goods be ascer¬ 
tained, and they are in the state in which they ought to 
he. accepted («). 

This refers most probably to anv weighing or 
measuring by the vendor, and is thus a particular case 
of rule (ii); n.g., in Simmons v. Swift (b), a speeitied 
stack of bark was sold at £9 5s. per ton. and a portion 
thereof was weighed and taken awav ; it was decided 
that the property in the remainder had not passed 
because it was to be weighed, ami “ the concurrence 
of the seller in the act of weighing was necessary.” 
But in Furley \. Bates (e). the buyer was to weigh the 
goods at his own expense, at a machine past which they 
would be taken in transit; and it was decided that here 
the property did pass, and an opinion was exprossed 
that if the weighing or measuring was to be done by 
the buyer, the property would, as a matter of law, 
always pass. 

(iv) Where the buyer is by contract bound to do 
anything as a condition, cither precedent or concurrent, 
on which the passing of the property depends, the pro¬ 
perty will not pass till the condition be fulfilled, even 
though the goods may have been actually delivered 
into the possession of the buyer; e.g., if payment and 
delivery are to be concurrent and by mistake goods are 

(a) S.U. A.,s. 18, r. 3. (6) (182#), 6 It. tt C. 837. 

(c) (1883), 2 H. * 0. 200. 

MX. 
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delivered betore payment, the goods may be demanded 
back ( d). 

(v) When goods aro delivered to the buyer on 
“ approval ” or on “ sale or return ’’ the property in 
them passes to the buyer when (1) he signifies hia 
approval or acceptance to the seller, or does any other 
act adopting the transaction ; or (2) if without giving 
notice of rejection ho retains the goods beyond a time 
fixed by agreement or beyond what, in view of all the 
facts, is a reasonable time (e). 

If the buyer pledges the goods, he does an “ act 
adopting the transaction ’’(/), but the property will not 
pass if tho goods are fraudulently pledged by a person 
to whom the buyer has delivered them for a special 
purpose which is consistent with the terms of his 
contract and the ownership of the seller (//). 

Sale of an Unspecified Chanel .—The contract is hero 
merely an executory agreement, and until the goods 
aro ascertained (h) the property does not pass. Such 
cases will include those, which were, described as 
“ a bargain for a certain quantity, ex a greater quan¬ 
tity ” (*) e.(/., sale of so many tons of hav out of a 
certain year’s produce. But where the goods have been 
chosen out of the bulk, and being in a deliverable state, 
are unconditionally appropriated to the contract, either 
by the seller with the assent of the buyer, or bv the 
buyer with tho assont of the seller, that which was 
formerly a mere agreement to sell becomes an actna' 

(d) Per Bayley, J. t in Bishop v. Shdlilo (1819), 2 B. & Aid. 329 n. 

(e) 8. G. A.,«. 18. r. 4. 

(/) Kirk'ham v. Attenborough, 11897j l Q. B. 201. 

(g) WViW v. GiU, [19051 2 K. B. 172; [1900] 2 K. B. 574. 

(h) 8. G. A., 8. 10. 

<») Gilktt v. Hill (1834), 2 C. A M. 530. 
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sale, and the property passes (k). If the seller sends 
notice of appropriation to the buyer and the latter doos 
not reply promptly, it must be inferred that lie assents 
to the appropriation and the property in the goods will 
be deemed to pass on the expiration of a reasonable time 
after receipt of the notice (/). 

A question of some difficulty arises, when it is required 
to settle who has the right of appropriating -say, that 
A. orders of B. not) pounds of a given kind of sugar, 
here it is usual for B. to select train the hulk the par¬ 
ticular portion of sugar bought, but it is not always so 
easy to determine. Blackburn lays down this rule ( m ): 

When from the nature of an agreement an eleetion is 
to be made, the parly who is by the agreement to do the 
first act, which from its nature cannot be done till the 
election is determined, has authority to make the choice 
in order that he may perform his part of the agreement; 
whe.n once, lie has performed the act, the choice has been 
made and the election irrevocably determined, but till 
then he may change his mind " : <•■!/., if the purchaser is 
to send for and take away a certain number of bricks 
out of a stack, as he cannot do this until appropriation, 
he has the right to select; if the seller is to send them, 
lie has the right of appropriation. 

In Calcutta Co. v. tie Mottos (n). coals were to be 
delivered by the defendant at Rangoon, and for that 
purpose were shipped from London to that port; in 
accordance with his contract, (he defendant gave the 
bill of lading and the policy of insurance to the company. 
Lord Blackburn said: “ As soon as Do Mattos, in 

(i) Ct. (i. A., a. IS, r. 8. 

(/) Pig tut taro v. (Mirny, [ 1919] 1 K. U. 4.59. 

(m) Blackburn on Sales (3rd <*t), p. 139. 

(«) (18(53), 32 L. J. Q. B. 322. 



pursuance of the stipulations, gave the company the 
policy and bill of lading, he irrevocably appropriated to 
thiB contract the goods that were thus shipped. ... So 
that from that time what had originally been an agree¬ 
ment to supply any coals answering the description 
became an agreement relating to those coals only, just 
as much as if the coals had been specified from the first.” 

The above rules are those that generally prevail, but 
in many instances they are passed over in accordance 
with the intention of the contractors. " There is no 
rule of law to prevont the parties in cases like the present 
from making whatever bargain they please. If they use 
words iu the contract showing [an intention] this inten¬ 
tion is effectual ” (o). In Young v. Matthews (p), a 
purchaser of bricks sent his agent with an order for 
delivery, and the vendor’s foreman declared his inten¬ 
tion of delivering whenevor he could get rid of a man 
who was in possession under a distress ; he then pointed 
to various clumps, consisting of bricks, some unfinished, 
some finished, as those from which the delivery should 
be made. It was decided, on these facts, that there had 
been a sufficient appropriation, and that the property 
aad passed. Erijs, C.J., said: “ The well-known 
general rule that the property does not pass to the 
buyer while anything remains to be done by the seller, 
either to complete the goods or to ascertain the price, 
does not therefore apply to the present case. There is 
no doubt that the parties could pass the property in 
all the bricks, whether finished or not, if Bueh was their 
intention.” 

So if the vendor retains a jus disponendi, this will 

(o) Lord Bulckbuhn in Calcutta Co: v. Ik Matlas, supra. See 
Crude v. Playjord (1872), L. K. 7 Ei. 98. 

tp) (1867), L. R. 2 C. P. 127. 
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show an intention not to part with the property in th« 
goods till the happening of some specified event (q), 
generally until payment of the price. Where goods are 
shipped, and by the bill of lading the goods arc deliver¬ 
able to the order of the seller, the seller is prime facie 
deemed to reserve the right of disposal (r ); and that 
absolute power of disposal is not, lost, even if the con¬ 
signee offers to accept bills or to pay the price (»). 
But this presumption will be rebutted if on the facts it 

appears to have been the intent,... the parties that 

the property in the cargo should pass to the. buyer on 
shipment; e.i/., where the sellers have only taken the 
bills of lading in their own name to preserve their 
lien ((). If a purchaser receives the bill of lading 
together with a bill of exchange for acceptance, this is 
evidence of intention on the part of the vendor not to 
part with the goods till acceptance of the hill (u ); but 
upon acceptance of the hill or- payment of the price, the 
property will vest in the buyer, the seller's conditional 
appropriation of the goods bavin*; thereby become 
unconditional 


Sai.es by Auction. 

When goods are sold by auction each lot is primi 
facie deemed to be the subject of a separate contract of 
sale. The sale is complete when the hammer falls, or 


fa) s. a. A., s. HI. 

(r) Ibid., s. 19 (2); and m-c Wail v. linker (1818), 2 Exrh. 1; 
Turner v. Trustees of Ihe Liverpool Docks (1851), tt Exch. 543. 

(s) Rco cases in the last not«, and also Cottov, L.J., in Mirabita v. 
Imperial Ottoman Bank (J878). 3 Ex. I)., at |>. 172. 

-’(<) The Parchim. fl9l8] A. C. 157. 

(«) S. G. A., s. 19 (3); Shepherds. Harrison (1871), L. It. 5 H. L. 

lie. 
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os otherwise customary, and after that time the bid 
may not ho retracted. The Hellin' or his agent may bid, 
but only if an express not ideation to that effect, is 
given; a contravention of this rule makes the sale 
fraudulent. The seller may notify that he has placed 
a reserve price, on the goods (y). 

(»/) *S. (i. A., m. f»8. Ah to »uiotu*nc<rs, *f<* «»<&*, I> ICS. 
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A NKdOTlAULK instrument has I e'en defined liv his 
Honour Judge Wilms. K.C.. as "one tlie piopcitv in 
which is ac(|uired by liny one who takes it bona tide, 
and for value, notwithstanding; any defect, of title in 
the person from whom he took it : from which if follows 
that an instrument cannot he negotiable unless it is 
such and in such a state that the true owner could 
transfer the contract or engagement contained there¬ 
in bv simple delivery of the instrument ” (a). This 
definition involves the following characteri,sties of a 
negotiable. instrument, viz. : (i) Properly in if, passes 
from hand to hand by mere delivery ; (ii) the holder 
in (lire course is not prejudiced by defects of title of bis 
transferor nr of previous holders ; (iii) he can suo in 
his own name ; (iv) he is not affected by certain defences 
which might be available avani't previous holders, 
e.g., fraud to which he is no party (b). This may be 
illustrated by examples : A. owes B. £f)lKI; he gives a 
written recognition of the. debt say the shortened form 
of acknowledgment known as an 1. 0. U. The debt 
evidenced by this cannot Ire handed on to C. so as to 
enable (.'. to sue on it. unless it be assigned in writing 
and unless A. receives a written notice of the transfer; 
even then any defence good against B., e.g.. no con¬ 
sideration, will be good against C. But if A. gives B. 

(a) Willis on Negotiable- Instrument* (1st €*J.), p. ti. 

(ft) 8ee per Bowkx, L.J., in Simmon* v. London Joint Stock Banlc t 
[1891J 1 ck, at p. m. 
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a bill of exchange payable to bearer for £500, then 
when C. gets the bill from B. he can sue A. without 
giving special notice of the assignment, and if he is a 

bolder in due course, he is not liable to be defeated 

# 

by any defence personal to B., e.g., fraud by B. in 
obtaining the bill from A. 

The character of negotiability does not attach itself 
to every instrument, but only to those which have 
obtained it either by mercantile custom or statute. 
Whether or not a document is negotiable is in many 
* cases a question of fact to he proved by evidence; in 
some cases instruments are, as a matter of law, recog¬ 
nised as negotiable. Bills of exchange, promissory 
notes (including hank notes), cheques, Exchequer bills, 
East India bonds (c), circular notes (</), dividend 
warrants, share warrants (e), debentures payable to 
bearer (/). and certain scrip and bonds, are negotiable. 
On ■ the other hand, post office orders (</), share 
certificates and transfers (A), and the bulk of scrip 
and bonds, are not negotiable; an I. 0. lb is not 
negotiable, nor usually is an ordinary letter of credit. 
Documents of title to goods have some of the character¬ 
istics of negot iability (i). 

The list of negotiable instruments may increase, as 
' the law recognises instruments as negotiable when they 
are transferable by delivery and are regarded by custom 

(e) Kant India Company Bondi* Act, 1811, a. 4. 

(d) Conflans Quarry Co. v. Parker (1808), L. R. 3 0. P. 1 ; Chalmers 
(7th «U, p. 351. 

(e) Weld), Hale Co. v. Alexandria Water Co., Limited (1905), 
21 T. L. R. 572. 

(/) See post, p. 304. 

(if) Fine Art Society r. Union Bank (1886), 17 Q. B. D. 705. 

(k) Chalmers on Bills of Exchange (8th ed.), p. 376; Siran v. 
Norik British Australasian Co. (1863), 32 L. .T. Rich., at p. 278. 

(*) See ante, pp. 284, 285, and pad, p. 305. 
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aa negotiable. A contrary practice would be “ founded 
on the view that the law merchant ... is fixed and 
stereotyped, and incapable of being expanded and 
enlarged so as to meet the wants and requirements of 
trade in the varying circumstances of commerce " (i), 
and though the. greater or less time during which a 
custom has existed may he material in determining how 
far it has generally prevailed, if a usage is once shown 
to be universal, effect will he given to it, though it may 
not have formed part of the law merchant as previously 
recognised and adopted by the courts (l). The decision 
of Kennedy, in Bechuanahnd Exploration Co. v. 
London Trading Hank (m), shows that the class of 
negotiable instruments may be enlarged by the growth 
of mercantile custom. It was held in that case, upon 
proot by evidence adduced in court of recent usage in the 
mercantile world, that debentures payable to bearer 
issued by an English company in England were negoti¬ 
able instruments. 

Negotiability of Bills of Exchange, Promissory Notes, 
Bank Notes, Exchequer Bills, and Cheques. —In Uoodmn 
v. Itobarts (n), Cockbiirn, C.J., shows the origin of 
the negotiable character of these instruments. He 
says: “ Bills of exchange are known to be of com¬ 
paratively modem origin, having been first brought into 
use, so far as is at present known, by the Florentines 
in the twelfth, and by the Venetians, about the 

(A) Goodwin t. Roberts (1875), L. R. 10 Ex., at p. 340; ] App. 
Cm. 470; Simmons v. London Joint Slock Bank, [1892] A. C. 201. 

(!) Goodwin v. Robarts (21475), L. R, 10 Ex., at p. 360. 

(m) [1808] 2 Q. B. OSS ; 3 ('em. On. 280; Rdrlslein i. Schuler & 
Co., [1902] 2 K. B. 144 ; 7 Com. Oh. 172. Bee further, pod, p. 306. 

» (1878), L. R. 10 Ex. 337, 340. 
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thirteenth century. The use of them gradually found 
its way into France, and, still later, and but slowly, into 
England. . . . According to Professor Story, ... ‘ the 
introduction and use of bills of exchange in England . . . 
seems to have been founded on the mere practice of 
merchants, anil gradually to have acquired the force of a 
custom.’ With the development of English commerce 
the use of these most convenient instruments of com¬ 
mercial traffic would of course increase, yet, according 
to Mr. Ohitty, the earliest case on the subject to be found 
in the English books is that of Martin v. Bourne (o), in 
the first of James 1. Up to this time the practice of 
making these bills negotiable by indorsement had been 
unknown, and the earlier bills are found to be made 
payable to a man and his assigns, though in some 
instances to bearer. But about this period, i.c., at the 
close of the sixteenth or the commencement of the seven¬ 
teenth century, the practice of making bills payable to 
order, and transferring them by indorsement, took its 
rise. Hartmann, in a very learned work on bills of 
exchange, recently published in Germany, states that the 
first-known mention of the indorsement of these instru¬ 
ments occurs in the Neapolitan Pragmatica of 1607. 
Savarv . . . had assigned to it a later date, namely 
1020. From its obvious convenience, this practice 
speedily came into general use, and, as part of the general 
custom of merchants, received the sanction of our courts. 
At first, the use of bills of exchange seems to have been 
confined to foreign bills between English and foreign 
merchants. It was afterwards extended to domestic bills 
between traders and finally to bills of all persons whether 
traders or not. [See (Jhit.ty on Bills (8th ed.), p. 13.] 
(o) (1003), 0(1. .lac. e. 
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“ In the meantime, promissory notes had also come into 
use, differing herein from hills of exchange, that they 
were not drawn upon a third party, but contained a 
simple promise to pay by the maker, resting therefore, 
upon the security of the maker alone. They were at first 
made payable to hearer, hut when the practice of making 
bills of exchange payable to order, and making them 
transferable by indorsement, had once, become estab¬ 
lished. the practice of making promissory notes payable 
to order, and of tranxfcuing them by indorsement, as had 
been done with bills of exchange, speedily prevailed, 
and for some time the courts of law acted upon the 
usage with reference to promissory notes, as well as 
with reference to bills of exchange. In 1(1,SO. in the 
case of i‘ihclden v. Uentity (p). an action was brought 
on a note under seal, by which the defendant promised 
to pay to bearer £100, and it was objected that the 
note was void, because not made payable to a specific 
person. But it was said bv the court, ‘ Traditw facit 
chirtim loijui. and by the delivery he (the maker) 
expounds the person before mean! ; as when a merchant 
promises to pay to the Ijnirer of the note, any one that 
brings the note shall be paid.’ Jon’ER, .1.. said that 
‘ It was the custom of merchants that made that 
good ’ (q) . , . In William v. Williams (r). where 
the plaintiff brought his action as indorsee as against 
the payee and indorser of a promissory note, declaring 
on the custom of merchants, it was objected on 
error, that the note having been made in London, the 
custom, if any, should have laid as the custom of 

(p) (1081), 2 Show. !«0. 

(j) See Bromwich v. Lloyd (1597), 2 Lutw. 1582. 

(r) (1593), Cwth. 259. 
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London. It was answered ‘ that this custom of 
merchants was part of the common law, and the court 
would take notice of it ex officio, and therefore it was 
needless to set forth the custom specially in the declara¬ 
tion, but it was sufficient to say that such a person 
aecundum usum cl consuctudinem mcrcatorum, drew the 
bill,’ and the plaintiff had judgment. 

“ Thus far the practice of merchants, traders, and 
others, of treating promissory notes, whether payable 
to order or bearer, on the same footing as bills of 
exchange, had received the sanction of the courts, but 
Holt having become Chief Justice, a somewhat un¬ 
seemly conflict arose between him and the merchants 
as to the negotiability of promissory notes, whether 
payable to order or to bearer, the Chief Justice taking 
what must now be admitted to have been a narrow¬ 
minded view of the matter, setting his face strongly 
against the negotiability of these instruments, contrary, 
as we are told bv authority, to the opinion of West¬ 
minster Hall, and in a series of successive cases, per¬ 
sisting in holding them not to be negotiable by 
indorsement or delivery. The inconvenience to trade 
arising therefrom led to the passing of the statute of 
3 k 4 Anno, c. 9, whereby promissory notes were made 
capable of being assigned by indorsement or made 
payable to bearer, and such assignment was thus 
rendered valid beyond dispute, or difficulty. It is 
obvious from the preamble to the statute, which merely 
recites that ‘ it had been held that such notes were not 
within the custom of merchants,’ that these decisions 
were not acceptable to the profession or the country. 
Nor can there be much doubt that, by the usage preva¬ 
lent amongst merchants, these notes had been treated 
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as securities negotiable by the customary method 
of assignment as much us bills of exchange properly 
so called. The statute of Anne may indeed, piarticnlly 
speaking, be looked upon as a declaratory statute, 
confirming the decisions prior to the time of Lord 
Holt. 

“ We now airive at an epoch when a new foim of 
senility for money, \iz.. goldsmiths’ or bankers' nates, 
came into general use. Holding them to be part of 
the currency of the country, as cash. land Mansfield 
and the Court of King's Bench had no difficulty in 
holding, in Miller v. Race (s). that, the property in 
sudi a note passes, like that, in cash, bv delivery, and 
that, a party taking it bona fide, and for value, is con¬ 
sequently entitled to hold it. against, a former owner 
from whom it has been stolen. 

“ In like manner, it was held, in Collins v. Marlin (/), 
that, where bills indorsed in blank had been deposited 
with a banker, to be received when due, ami the latter 
had pledged them with another banker as security for 
a loan, the owner could not bring trover to recover 
them from the holder. 

“ Both these decisions, of couise, proceeded on the 
ground that the property in the bank-note payable to 
bearer passed by delivery, that in the bill of exchange 
by indorsement in blank, provided the acquisition had 
been made bona fide. 

“ A similar question arose in Waoket/ v. Pole. («), in 
respect of an exchequer bill, notoriously a security of 
modern growth. These securities being made in favour 
of blank or order, contained this clause, ‘ If the blank 

(«) (1791), I Barr. 4S2. (t) (1797), I B. t P. IMS. 

(at (1820), 4 B. ft AM. I. 
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is not filled up, the bill will be paid to bearer.’ Such 
an exchequer bill, having been placed, without the 
blank being filled up, in the hands of the plaintiff's 
agent, had been deposited bv him with the defendants 
on a bona lide advance of money. It was held by 
throe judges of tho Queen's Bench, Baylky, J., din- 
scntienle, that an exchequer bill was a negotiable 
security, and judgment was therefore given for the 
defendants. Tho judgment of Holboyji, J., goes fully 
into tho subject, pointing out the distinction between 
money and instruments which are the representatives 
of money, and other forms of property. ' The courts,' 
ho says, ‘ have considered these instruments either 
promises or orders for tin 1 payment of money, or 
instruments entitling the holder to a sum of money, 
as being appendages to money, and following the nature 
of their principal.' After referring to the authorities, 
he proceeds : ‘ These authorities show that not only 
money itself may pass, and the right to it may arise, 
by currency alone, but further, that these mercantile 
instruments, which entitle the bearer of them to money, 
may also pass, and the right to them may arise, in 
like manuer, by currency or delivery. These decisions 
proceed upon the nature of the property (».«., money) 
to which such instruments give the right, and which 
is in itself current, and the effect of the instruments, 
which either give to their holders, merely as such, a 
right to receive the money, or specify them as the 
persons entitled to receive it.’ 

“ Another very remarkable instance of the efficacy 
of usage is to be found in much more recent times. It 
. is notorious that, with the exception of tho Bank of 
England, the system of banking has recently undergone 
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au entire change. Instead of the hanker issuing his 
owii notes in return for tire money of the customer 
deposited with him, he gives credit in account to the 
depositor, and leaves it to the hitter to draw upon him 
to bearer, or order, by what is now called a cheque. 
Upon this state of things the general course of dealing 
between bankers and their customers has attached 
incidents pieviouslv unknown, and these by (liedecisions 
of the courts have become lixed law. 'l’hua while an 
ordinary drawee, although in possession of funds of 
the drawer, is not hound to accept, unless hv his own 
agreement or consent, the banker, if he has funds, is 
hound to pay on presentation of a cheque on demand, 
liven admission of funds is not, sufficient to hind an 
ordinary drawee, while it is sullieient with a banker; 
and money deposited with a banker is not only money 
lent, but the banker is bound to repay it. when called 
for by the draft of the customer (t). liesides this, a 
custom has grown up amongst bankers themselves of 
marking cheques as good for the purposes of clearance, 
by which they become bound to one, another (?/). . . . 
It thus appears that all these instruments, which aro 
said to have derived their negotiability from the law 
merchant, had their origin, and that at no very remote 
period, in mercantile usage, and were adopted into the 
law by our courts as being in conformity with the 
usages of trade.'’ 

Negotiability of Bond* Payable to Bearer. —ft has 
been decided in several cases that foreign bonds payable 
to bearer, the property in which passes by mere delivery, 

(i) Pott v. Ckgg (1S47), 111 M. A W. 321. 

f.y) As to the in%.'otiithiiit\ of ch<»|U<*, mx Me Li an v. ClydetdttU 
Uankiny Co. (18W). 9 App. Caa. 96. 
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will be deemed negotiable by the English law, it it is 
' the custom of the money market in England (r) to 
treat them as negotiable. The earliest leading ease in 
which this was laid down was Gorgier v. Mieville (a )— 
a case dealing with Prussian Government bonds. This 
has been approved and followed on many subsequent 
occasions, r.g., in Good win v. Bobarts (b), in which it 
was decided that scrip to bearer for Russian bonds was 
by custom negotiable. The, most authoritative, of recent 
cases bearing on this topic is J/tndon Joint Stork Bunk v. 
Simmons, in the House of Ijords (r). in which certain 
Argentine, bonds were treated as negotiable. 

, Negotiability of Dividend Warrants. A dividend 
warrant has many of the characteristics of a cheque, 
and the Hills of Exchange Act, 1882, provides that the 
rides relating to the crossing of cheques shall apply to 
dividend warrants (d), and that nothing in the Act shall 
affect the validity of any usage relating to dividend 
warrants or the indorsement thereof ( e ). The received 
opinion is that dividend warrants arc negotiable (/). 

Negotiability of Debentures.- -The custom of merchants 
to treat debentures payable to bearer as negotiable has 
recently been recognised by the court, both in the case 
of. English and foreign bonds, and judicial notice will 
now be taken of the fact that such bonds are negotiable. 
'Accordingly, those debentures to which the custom 

(i) Picker v. London and County Bank (1887), 18 Q. B. L>. 815. 

(o) (182*). 3 B. A C. 45. 

(6) (1878). L. R. 10 Ex. 337 ; 1 App. Gas. 476. 

(c) [1892] A. 0. 201. 

(d) Section 95. 

(e) Section 97 (3) (d), 

(/) Chalmers on Bills oi Exchange (8th ed.), pp. 373, 374. 
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applies umst be considered as negotiable in the strict 
souse of the- term (g). 

Quasi-Negotiability of Bills of buliiig. Aceording 
to the special verdict of the jury in Liekbarroir v. 
Mason (//), bills of lading, if drawn to order or assigns, 
are bv the custom of merchants negotiable by delivery 
and indorsement, for value, provided that the {foods 
represented by the bills have been shipped and the 
voyage has not yet been completed nor delivery made ; 
if the indorsement is in blank the holder is entitled to 
fill in the name, and thus put the bill on a negotiable 
footing. This statement of custom has been adopted 
by the court as law. If the bill is not diawn to “ order 
or assigns" of the holder, it seems the bill is not 
negotiable (<). Nevertheless lulls of lading, though 
(liawn to order, are not negotiable as a bill of exchange 
is negotiable. They are not negotiable in the, strict 
sense of the term, for the transferee, though lmna fide, 
and though he has given value lor the bill, cannot get 
a good title from a transferor whose title is defective. 
They are in effect only negotiable so as to defeat, in 
favour of a bona tide transferee for value, the lieri of 
the unpaid vendor and his right to Btop m transitu (k). 

Negotiability by Estoppel.— An instrument may bp 

(g) Bechuunalond Exploration Co. v. Isondun Trading Lank, 
Limited, [18981 Q B. 658 ; 3 Com. Can. 285; KdehUxn v. Schuler 
A r Co., [1902] 2 K. B. 144 ; 7 Com. Cm. 172. 

(A). (1793), 1 8m. L. C. (12th td.; a! p 751. 

(i) Henderson v. Compioir D'EscompU dt Laris (1874), L. Ii. 5 
P. V. 253. 

(k) Gurney v. Behrend (1854), 3 E. ft B., at pp. 633, 634, per 
Lord Campbell; Schuster v. McKellar (1857), 7 E. ft B. 704; and 
sec observations of Selbolrxe, L.C., and Lord Blackhurk, in 
Sewell v. Burdick (1885), 10 App. Cm. 74. 
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bo wonted as to preclude those who put it into circula¬ 
tion from denying its negotiability. If the owner of 
such an instrument clothes a third party with tire 
apparent ownership and right to dispose of it, he will 
be estopped from asserting his title against a person to 
whom such third person has transferred it, and who 
received it in good faith and for value. The repre¬ 
sentation contained in the instrument is in effect the 
representation of the owner, and the ordinary doctrine 
of estoppel applies (l). 

Hills or Exchange. 

The law relating to the most important of the above- 
mentioned instruments has been arranged in tire form 
of a code (which, however, is mainly declaratory, and 
made but few’ alterations in the law (nr)), in the. Bills 
of Exchange Act, 1882, and in it will be found the chief 
law on tho subject; but all rules of common law and the 
law merchant, relating to bills of exchange, promissory 
notes and cheques, remain in force except in so far as 
they aro inconsistent with the Act (»). 

Definition.-- " A bill of exchange is an unconditional 
order in writing, addressed by one person to another, 
signed by the person giving it, requiring the person 
to whom it is addressed to pay on demand, or at a fixed 
or determinable future time, a sum certaiu in money to 
or to the order of a specified person, or to bearer ’’ (o). 

(l) Colonial Bank v. Cady (1890), 15 App. Can., at p. 285; Goodwin 
v. Bobarts (1876), 1 App. 0*8., at pp. 489, 490. 

(m) Lord Blackburn, in McLean v. Clydesdale Banking Co. 
(1884), 9 App. Cm. 105,100 ; Lord Hkkschkil, in Bank of England v. 
Vo^liono Brothers, (18911 A. at p. 145. 

* (n) Section 97 (2). The references to sen t ions are to those of the 

Bills of Exchange Act, 1882. 

(o) Section 3(1). 
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From this it will bo soon that what is required is a 
written instrument to which there arc t.liroc parties, 
that the instrument must he an order to pay money, 
and that it must he unconditional (p). Thus, it may 
not older any act to he done, in addition to the 
payment of money ( ij }; nor must, it order payment 
out of a particular fund, for this would not he uncon¬ 
ditional (r) ; but it may specify a fund out of whieli 
the payer may reimburse himself, or may specify a 
particular account to he debited with the amount (r). 
This definition includes cheques (t). and in Hariris v. 
London and South Western Hunk (a), a document in 
the form of an ordinary cheque ordering a hanker to 
[>ay a sum of money “ proriihd the. reirij.il form nl foot 
hereof is dub/ sh/md. stamped and dated." was held not 
to he unconditional, and therefore not a cheque within 
the meaning of the Act. 

Some usual forms of bills are as follows : 


(I.) 

£100. ■ London, January 1st. 1889. 

Two months after date pay C.D.. or order, the 
(stamp.) sum of one hundred pounds sidling for 
value received. 

To Mr. E. F. A. B. 

London. 

(p) ThAt is, the order to pa} must foe uncouth! lonaf. See /tofu ris As 
C o. v. Marsh, [1915] 1 K. B. 42. A« to conditional acceptance# and 
indorsements, set; post, pp.3 I h, 321. 

(q) Section 3 (2). 

(r) Section 3 (3). 

(0 Post, p. 350. 

(*) [1W0] 1 Q. B. 270; 6 Com. Cm. 1. 
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(U) 


' £50. 
(stamp.) 


u, Bristol, 5th March, 1897. 

Ipu demand pay (J. 1). the sum of fifty pounds 
g sterling for value received. 


To E. FT' II. 8. 

York. 


3 * B ■ 



3 “9 


( 111 .) 

Newcastle, 1st March, 1897. 


y 4" X - Y - sixty days after sight seventy 
*3 pounds sterling. 

F. ti. 


£10t|' 

. S,' 


(IV.) 

Newcastle, 3rd October, 1897. 
aj James Brown or bearer on 1st November, 
_ |1897, tho sum of one hundred pounds for 


(STAM 

^ -g Rvalue received. 
To Mr. Arthur James. 


F. Roberts. 


(V.) 

: £150g,jj I London. 1st June. 1897. 

~j£L'eff days after date pay to my order the 
^stamps* jfeum of one hundred and fifty pounds for 
g 3ralue received. 

To Henry Brown. John Smith. 

< The three parties are styled respectively in the case 
, of Form I., the drawer A. B., the payee C. D., and the 
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drawee (who, if he accepts, becomes acceptor) E. F„ but 
the bill is good if it be drawn payable to the diuwer 
(see Form V. above) or to the drawee (r). ft should be 
added that the bill may, at the option of the holder, be 
treated as a promissory note if drawer and drawee are 
the same person (y). The drawee must be named or 
indicated with reasonable certainty, and if the bill is not 
payable to bearer, the same will apply to the payee (t). 
There may be several joint drawees, but alternative or 
successive drawees are not allowed (a ); a drawee or 
referee, in case of need, may be named who, after dis¬ 
honour and protest for non-acceptance, may accept or 
pay the bill with the holder's assent (h). The payee 
is the bearer if the bill expresses that it shall be so, or 
if the only or last indorsement is an indorsement in 
blank ; it is payable to order if it is so expressed, or if 
- it is expressed to be payable to a particular person, and 
does not contain words prohibiting transfer (c). The 
date should be inserted, but if a bill is issued undated, 
the omission is not fatal (d), and the holder may insert 
the true date ; if by bona fide mistake lie inserts the 
wrong date, the date inserted will be deemed to be the 
true date, both as aegards himself anil every subsequent 
holder in due course (e). It may also be stated here 
that a date on the bill is, in the absence of evidence to 

(.r) Section 5(1) 

(y) Section 6 (2). 8q also if the lira wee in a lictitious or non-capable 
person. 

(i) Sections 0 (!) and 7 (1). It is permitted to add the drawer’s 
name after the acceptor’s death (CVirler v. H’Ai/e (1884), 25 Ch. D, 
666 ). 

(а) Section 6 (2). 

(б) Sections 15, 67. 

(c) Section 8 (3). (4). The effect of this w dealt with hereafter, 
p. 309. 

(d) Section 3 (4) (a). 

(«) Section 12. “ Holder in due course ” is defined pout, p. 322. 
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the contrary, deemed to be the true date, and that an 
instrument to which the Act applies may be ante-dated, 
post-dated, or dated on a Sunday (/). 

The sum payable by a bill is “ certain ” (</), 'although 
required to be paid (i) with interest, or (ii) by stated 
instalments, or (iii) by stated instalments with a pro¬ 
vision that, on default in payment of any instalment, 
tho whole shall become due, or (iv) according to an 
indicated rate of exchange to be ascertained as 
directed by tho bill (A). Jf the words and figures 
differ, the amount payable is that expressed in 
words (/r). 

A signature on blank stamped paper may be delivered 
by the signer for the purpose of being converted into a 
bill, and such delivery operates as a prima facie authority 
to fill it up as a complete bill for any amount the stamp 
will cover. Such an instrument after completion cannot 
be enforced against any person who became a party to 
it before completion, unless it was filled up within a 
reasonable time, and strictly in accordance with the 
authority given ; except where after completion it, is 
negotiated to a holder in due course (i). 

But the common law doctrine of Estoppel may apply 
to such instruments apart from any question of “ nego¬ 
tiation.” Thus, in Lloyds’ Bank, Limited v. Cooke (k), 
where the defendant signed his name on a blank 
stamped piece of paper and handed it to a customer of 
the plaintiffs with authority to fill it up as a promissory 

{/) Section 13. 

[a) See definition of a hill of exchange, ante, p. 30(1. 

(a) Section 9. 

(♦) Section 20. 

(k) (1907] 1 K. B. 794. Tho decision assumed that there was no 
negotiation of tho note within the meaning of the Bills of Exchange 
Act, 1882, s. 20 (2). (?/. Htrdman v. Whurltr, [1902] 1 K. B. 301. 
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note for a certain sum payable to the plaintiffs and 
deliver it to the plaintiffs as security for an advance to 
be made by them, and the customer fraudulently filled 
in a large; amount and obtained that amount from the 
plaintiffs, it was held that the defendant was estopped 
from denying the validity of the note as between himself 
and the plaintiffs. On the other hand, where the 
defendant signed blank forms of promissory notes and 
handed them to an agent, for safo custody, it was held 
that the defendant was not liable to a bona fide indorsee 
for value to whom (lie agent, had fraudulently negotiated 
them : for having handed the notes to his agent as* 
custodian only, he was not estopped front denying their 
validity (l). 

The words “ value received ” are usually inserted, but 
there is no necessity foi this, as value is presumed until 
contradicted (m). The place whcie the hill is drawn or 
payable need not he stated («). 

The bill may be written on paper, or on parchment, 
or on anything except, on a metallic, substance, and it 
may be written in pencil, or in ink, 01 may be partially 
or wholly printed. Every hill of exchange and pro¬ 
missory note must he stamped (o). The stamp, which 
must be a bill or note stamp, cannot be. added after the 
date of the instrument. 

Parlies — The Act declares that capacity to incur 
liability on. a bill is co-extensive with capacity to 

(l) Smith v. Prosstr, [J907] 2 K. B. 735. 

(in) Section 3 (i) (b). 

( n ) Section 4. 

(o) Instrument* which do not come within the definition of ft bill of 
exchange given above may, ne vert below, be mucIi for the purpose of 
the Stamp Act. 
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'Contract (p), oh to which see ante. p. 31. But the follow¬ 
ing rules are peculiar to the present subject: 

No person who hue not signed as such can be liable 
aa drawer, indorser, or acceptor, except that a trade 
signature, or signature under an assumed name, is the 
equivalent of signature in the signer’s own name ( q ). 
The signature of the name of a firm is equivalent to the 
signature by a person so signing-of the names of all 
persons liable as partners of that firm (q). 

A limited company incorporated for the purposes of 
^trade or otherwise having capacity, may be a party to 
a bill, and will be bound if the bill is made, accepted, 
or indorsed in the name of, or by or on behalf or on 
account of the company by any person acting under 
its authority (r); but in order to bind the company 
?the person signing must be some one who is in fact 
acting under its authority («). The name of tho com¬ 
pany must appear in legible letters, and the word 
“ limited " after it; otherwise the officer who causes the 
signature to be attached is liable to a penalty as well as 
being personally liable on the bill (<). 

An agent may have authority to sign for his principal, 
and if he uses words tending to show that lie signs 
quii agent merely ho incurs no personal liability («). 
But it does not follow because a man signs his name 
with words describing himself as agent, manager, etc., 
that he will be relieved from liability ; the point tojie 


t (p) Section 22 (1). An inf Ant cannot bind himself by accepting a 
m (A5 Soltykoff, 11891] 1 Q. B. 413). 

'. (q) Section 23. 

- ; ,(r) Companies (Consolidation) Act, 1908, s. 77. 

■' (4) Prtmitr Industrial Bank , Limited v. Carlton Manufacturing Co., 
limited, [1909J1 K. B. 100. 

(<) Companies (Consolidation) Act, 1908, s. 03. 

*; {%) Section 20 (1). } 
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determined is whether the words used suffice to give 
notice that the signature was affixed in the capacity of 
agent, or whether they are words of description. Tims. 
X. accepts bills as “ X., executor of Y.” ; lie is liable (.r). 
But if he accepts “ For the A. (V Ltd.. X. manager," 
he is not liable (?/). If the signature is by procuration, 
it operates as notice that the agent has but limited 
authority to sign, and the principal is only bound bv the 
signature if the agent was acting within the actual limits 
of his authority (z); hut a per pro signature to a bill 
made in fraud of the principal and in excess of the 
authority given is not a forgery (re). 

As to hills signed by one partner or more on behalf, 
of (he firm, see under " Pahtnkrshii* ’’ (b). 

Where a hill is drawn or indorsed by an infant, or 
by a corporation having no capacity to incur liability on 
the hill, the holder may nevertheless enforce it, against 
any other parties having power to routine!, (c); *.<»., the 
title to the hill is passed by the infant's signature, hut 
is passed mtm recount to him. 

Acceptance. -The liability of the dmwee does not 
arise until he has accepted the hill, and this is done by 
writing his name across the face of it; sometimes the 
word " accepted " is added, though this is not necessary. 
The Act. defines acceptance as “ the signification by the 
drawee of his assent to the order of the drawer ” (d) ; and 

(*) Liverpool Bank v. Wtdhr (1859). 4 l)t* 0. it .1. 24 

(y) Alexander v. Sizer (1809), L. U. 4 Ex. 102. 

(z) tSertion 25; but wo jwW, 353. 

(а) Morurm v. London Con nit/ and We*hnin*ler Bank, (19131 3 
K. B. 356. 

(б) AnU t |). 186. 

c) Section 22 (2). 

d) Section 17 (1). 
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it enacts that (i) the signature of the drawee must 
be written on the bill; (ii) the acceptance must not 
stipulate for performance by any other means than 
the payment of money (e). The bill may be accepted 
though it has not yet been signed by the drawer or is 
otherwise incomplete, or though already dishonoured, 
or though overdue (/); but no signature will be binding 
and irrevocable against any person until after uncon¬ 
ditional delivery of tho instrument, in order to give 
effect, thereto; but an acceptance becomes irrevocable 
if the drawee gives notice to or according to the 
directions of the person entitled to the hill that he has 
accepted it (g). 

Only the person to whom the bill is addressed can 
accept it, unless he accepts supra protest for the honour 
of a party liable on the bill (h). 

Delivery between immediate parties and any remote 
party who is not a holder in due course may he shown 
to have been conditional only ; but a valid delivery of 
the bill by all partios prior to him is conclusively pre¬ 
sumed in favour of a holder in due course (i). A valid 
delivery is also presumed to have taken place where the 
bill is no longer in tho possession of a party who has 
signed it as drawer, acceptor, or indorser, but this 
presumption may be rebutted (k). 

It is always advisable to present the bill for accept¬ 
ance, for if it be refused, the parties, other than the 
drawee, become immediately liable, though the bill has 
not yet matured (I); and it is sometimes necessary, 

(e) Section 17 (2). (/) Section 18. 

(</) Seotion 21 (1). 

(A) Jackson v. llwlson (1810), 2 Camp. 447: post, p. 317. 

(») Section 21 (2) 

(k) Section 21 (3). (/) Section 43 (2). 
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e.g.. whore a hill is payable after siiflit. presentment is 
necessary to fix the maturity of the instrument; and 
when it is payable at a place other than the place of 
residence or business of the drawee, or when it is 
expressly stipulated that presentment shall be made, 
it must be presented for acceptance before it can lie 
presented for payment (/«). 

The holder must present a bill payable after sight for 
acceptance, or negotiate it, within a reasonable time; 
what is a reasonable time depending upon usago and 
the facts of the particular case (n). Thus, on Finlay a 
person received at Windsor a bill on London, and the 
bill being payable after sight it had to he, presented for 
acceptance; the holder presented it on Tuesday, and 
the jury, regarding the fact that these was no post on 
Saturday, thought the time reasonable (»). The penalty 
for non-presentment is discharge ot the drawer and all 
prior indorsers (//). 

The following rules as to presentment for acceptance 
are given in s. 41 of the Act: 

“ (a) The presentment must be made by or on behalf 
of the holder to the drawee or to some person 
authorised to accept or refuse acceptance on 
his behalf at a reasonable hour on a business 
day and before the bill iH overdue : 

“ (b) Where a bill is addressed to two or more 
drawees, who are not partners, presentment 
must be made to them all. unless one has 

(in) Section 3D: unlem the holder Iioh not. time to present for 
acceptance before prwnlmg for payment (s. 3D (4)). 

(n) Section 40 (3). 

(o) Fry v. Hill (1817), 7 Taunt,. 397 ; and tfhuk v. Rolrimfr 
1 Moo. & M. 133 ; 3 0. & J\ 80. 

(t>) Section 40 (2). 
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authority to accept for all, then presentment 
may be made to him only : 

“ (c) Whore the drawee is dead, presentment may 
he made to his personal representative : 

“ (d) Where the drawee is bankrupt, presentment 
may be made to him or to his trustee : 

“ (e) Where authorised by agreement or usage, 
a presentment through the post, office is 
sufficient.” 

Presentment, though otherwise necessary, is excused 
in the following cases, and the holder may treat the 
bill as though acceptance had been refused, i.e., may (in 
fact, must, if he desires to hold his remedies against 
the drawer and the indorsers) (,/) treat the bill as 
dishonoured for non-acceptance: 

“ (a) Where the drawee is dead or bankrupt, or is 
a fictitious person or a person not having 
capacity , to contract by bill: 

“ (b) Where, after the exercise of reasonable diligence, 
such presentment, cannot be effected : 

“ (e) Where, although the presentment has been 
irregular, acceptance lias been refused on 
some other ground ” (r). 

“ The fact that ttie holder has reason to believe that 
the bill, on presentment, will lie dishonoured does not 
oxcusc presentment" (s). 

Presentment for Acceptance of Documentary Bills .— 
Bills are often drawn against goods and negotiated with 
the bill of lading or other document of title attached until 
accepted by the drawee, thus furnishing the holder with 

(?) Sees. 43 (1) (b). (r) Section 41 (2). 

(») Section 41 (3). 
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a security in case acceptance should be refused. On 
acceptance the document of title is retained by the 
acceptor and the accepted bill is returned to the holder. 
In such cases a holder in due course who presents a bill 
of exchange for acceptance does not warrant that the 
bill of exchange or the accompanying document is 
genuine. Thus, if a bill of exchange is accepted upon the 
faith of the genuineness of an attached bill of lading and 
the. latter subsequently turns out to he forged, the 
acceptor, although compelled to pay the bill of exchange, 
has no remedy against a holder in due course who 
presented it for acceptance ; his rights are only against 
the fraudulent drawer ((). 

Acceptance for Honour supra Protest .—li the drawee 
does not accept upon presentment, it is the duty of the 
holder at once to treat the bill as dishonoured («), and 
he may, if he thinks fit, note anil protest (r), the bill for 
non-acceptance. In that case, if the hill is not over¬ 
due, and if the holder consents, any person not being a 
party already liable on the bill may accept, it for the 
whole or part of the sum drawn (y), and such person is 
styled an acceptor for honour su/ird protest. Ho must 
sign the bill, and indicate thereon that his acceptance is 
for honour, and it is presumed to be an acceptance for 
the honour of the drawer, unless it state some other 
party for whose honour it has been made. Usually 
the acceptance for honour is attested by a notarial 

(t) Guaranty Trust Co. of Nw York v. Hunnay tie Co,, [1018] 2 
K. B. 023. 

(«t) Section 48. 

{*) See post, pp. 333, 334 ; and see the Act, m. 61, 93. 

\y) Section 65. This may be done if the acceptor is insolvent or 
bankrupt, and the bill is protested for better security (s. 51 (5)). 
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‘ act of honour ” recording the process, but this is not 
lecossary ( 2 ). 

The course of conduct which should be pursued by a 
holder of a bill dishonoured by non-acceptance, and 
who has an oiler of an acceptance for honour, is thus 
inscribed : “lie should first cause the bill to be pro¬ 
tested, and then In be accepted supra protest . in the 
manner above described. At maturity he should again 
present it to the drawee for payment, who may, in the 
meantime, have been put in funds by the drawer for 
that purpose. If payment by the drawee be refused, 
the bill should be protested a second time for non¬ 
payment, and then presented for payment to the 
acceptor for honour ” (a). 

Qualified Acceptances.— -The following arc qualified 
acceptances : (i) conditional, i.e., which makes the bill 
payable on a condition therein stated ; (ii) partial, i.e., 
which limits the agreement to pay to a named portion 
of the amount for which the bill is drawn ; (iii) quali- 
fiod as to time; (iv) acceptance by some, but not all, 
of the drawees; (v) local qualification. e.g.. “ accepted 
payable at the London and (Vnmtv Bank, Lombard 
Street, only.” But an acceptance to pay at a particular 
place is unqualified, and payment may be demanded 
anywhere, unless it states that the payment is to be 
made at a particular place only, and not elsewhere ( b). 
An acceptance will not bo treated as qualified unless 
the words used clearly make it so (c). The holder is 

(s) Chalmers' Hills of Kuhangc (Stir «l.), p. 2#0. 

(а) Byte un Bills (loth «!.), pp. 275, 279: ami see s. (>7; WUliauu 
V. Germaine (1828), 7 1). & C. 477. 

(б) Section 10 ; ami see form of bill No. III., ante. p. DOS. 

(e) Detroix v. M.y,r. per Bowks, L.J., 25 Q. B. It, at p. 349; 
affirmed, 11891) A. C. 520. 
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not bound to take u qualified acceptance, and if tho 
drawee refuses any other, the bill may be treater! as 
dishonoured by non-acceptance (rf); ami except in the 
ease oi a paifiul acceptance of wliich due notice has been 
given, il the holder without the express or implied 
authority or subsequent assent of the drawer or any 
indorser, takes a qualified acceptance, he will release those 
who have not authorised it or assented to it. (e). 

Xegotiatiim. -A bill may contain words prohibiting 
transfer or indicating an intention that it should not be 
transferable, and if it contains such words, although 
valid between the parties, it is not negotiable; but 
the intention to prohibit negotiation must, lie clearly 
expressed. It seems doubtful whether the negotiability 
of a bill payable to order can be restricted bv such 
words ( /), The characteristics of negotiability have 
already been pointed out, and it now remains only to 
show in what manner the instrument is put in circula¬ 
tion. The Act says that a bill is negotiated when it 
is so transferred as to make tiie t ransferee the bolder of 
the bill (i/). In the case of lulls payable to bearer, 
this is done by mere delivery (/<). In the ease of those 
payable to order, indorsement., in addition to delivery, 
is requisite (>); and transfer, though for value, without 
indorsement gives only such rights us the transferor 
had in the bill, with a right to require indorsement (k). 

(d) Section 44 (1). (<) Si** turn 44 (2), (3). 

(f ) Section 8 11); Saliowl Bank v. Stitt, 118011 1 y. 13. 435 ; m 
to chuquua eroded ‘ l not negotiable,” »ce pod, p. 352. 

(q) Section 31 (1). 

(A) Section 31 (2). 

(*) Suction 31 (3). The bill in not really a negotiable instrument 
until it has been indorsed in such manner that it becomes payable to 
bearer. 

(k) Section 31 (4). 



320 Negotiable Instruments. 

Thus, if A. has a bill payable to bearer, and he gives it 
in due course to B., B. holds it with all A.’s rights of 
suit on it, and without A.’s defects of title; if it be 
payable to order, B. may require A. to indorse it, but 
until this is done he holds it subject to any defence 
which could be raised against A. ; such indorsement 
operates as a negotiation, but. will not cure any defect 
of the transferor’s title of which the indorsee had notice 
before the indorsement was obtained (l). The indorse¬ 
ment must be written on the bill, and signed by the 
indorser (in general, the signature alone is placed on 
the back, or, if there be-not sufficient room on the bill, 
then on an annexed paper styled an “ allonge,” and 
this is sufficient) (in) ; if his name is misspelt, he mav 
sign according to the misspelling, and then add his 
correct name (n). A partial indorsement is useless as 
a negotiation (»); so would be the signature of one of 
several parties (not being partners) to whose joint order 
the bill is payable, unless such party is authorised by 
the others to act in tins matter for them (p). 

Indorsements are of two kinds: (1) in blank, 
(2) special. An indorsement is in blank when the 
signature of the indorser is written without- any direc¬ 
tion as to whom or to whose order the bill is to be pay¬ 
able, tho bill is then payable to bearer; a special 
indorsement specifies the payee (q). Thus, if A. indorse 
a bill “ Pay to B. & Co. or order,” this operates as a 
special indorsement, and if B. & Co. desire to negotiate 
the bill they must themselves indorse it; this they may 
do either in blank or specially. It is always at the 

(i) Whistler V. Forster (1863), 14 C. B. (H.s.), at pp. 257, 258. 

(m) Section 32 (1). 

(it) Section 32 (4). ip) Section 32 (3). 

(4) Section 32 (2). (j) Section 34. 
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option ol a holder to convert a blank into a special 
indorsement: he does so by writing above the indorser's 
signature a direction to pay the bill to, or to the older 
ol hinisolf or of some other person (r). 

Indorsements are sometimes conditional, c</., indorse¬ 
ment by an agent or other person m such a way as to 
negativo personal liability (i.e., he adds to bis name the 
words .sans rnvnrs); indorsements conditional upon the 
unival of a ship or the happening of an event (s). A 
particular foim ol conditional indorsement is the resinv 
luic mdtirsemi'iil. A restrictive indorsement, may be a 
mere authority to deal with the bill as directed, or it 
maj be an mdoisemcnt prohibiting iuither negotiation ; 
c.g., " l’as L). only, 1 ' “ I’av I). or older lor collect ion,'’ 
" I’av to A. II. or older lm m\ use." Such an indorse¬ 
ment gives the indorsee the light to receive payment of 
the bill and to sue any pail\ that bis indorser could 
have sued, but he cannot tiuiislei. without express 
power given by the lull, ids lights as mdmsee umlei it. 
And even in accunlain e with shell power, an\ tiansler 
eonters only the lights and with them tli<‘ liabilities of 
the lestiictive iudotsee m respect ol the lull (l). The 
restrictive indorsee becomes the agent ol the indorser in 
respect of the bill. 

A holder who negotiates a lull payable to beater by 
delivery without indorsement is styled a trunsfcior by 
delivery ; he incurs no liability on the instrument. It 
such transferor negotiates the bill he warrants to his 
immediate transferee being a holder for value, (i) that 
the bill is what it purports to be; (ii) that he has 

ir) ejection 34 (4), 

l«J The acceptor may |«ay the mduiK'c on iiutluiit^ though tbo 
condition hag not )tl been iullilied (S. 33/ 

(i) Section 33. 

M.L. M 
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a right to transfer it; (iii) that at tho limo of Ihe 
transfer ho is not aware of any fact which renders 
it valueless («). 


Rights and Liabilities. 

Uii/hls of the Holder. The holder is defined as the 
payee or indorsee of a lull or note who is in possession 
of it, or the hearer (as). Holders fall into one ol tun 
divisions, viz., those who are holders in due course, and 
those who are not, 

A holder in due course is one who has taken a, hill, 
(1) complete and regular on the face of it; (2) hcjoie 
it was overdue, and without notice that it, had been 
previously dishonoured, if such was the fail,; (3) in 
good faith and for value ; and (-1) without notice of 
any defect, in the title of the person who negotiated it. 
All four are requisite (y) 

The rights of the holder in due course are to sue in 
his own name any or all of the parties to the bill, and to 
do so free of any defence depending upon any defect of 
title in or any mere personal defence available to prior 
parties amongst, themselves (z). 

A holder who has not obtained the bill in due course 
may sue on it in his own name, but is liable to he defeated 
by some defect o( title in his predecessors or by defences 
of a porsonal nature available against them, other than 
“set-oil (u). lie may, however, indorse it to a holder in 
due course, in which ease the latter obtains a good and 

(u) Section 5S. (x) Section 2. 

(p) Section 21). As to what constitutes a defective title, see post, 
|>. 323. A forger's title is net defective; he bus no title ul all. See 
post, p. 254. 

ft) Section 28. 

(ii) Section 28 ; Ex jituJt Etmn flSliS), U K. U E 4 . 241. 
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complete title; ho ma_v also receive payment In duo 
course, and may give tlio payor a valid receipt (It). 

“ A holder (whether for value nr lint), who derives his 
title to a kill through a holder in due enuise, and who is 
not himself a party to any fraud nr illegality a fleeting 
it, haa all the tights of that luddei in due course as 
regards the acreptm and all pm ties, to the hill piior to 
that holder" (c). 

From the above it ts eluar that a holdei cannot, be “ in 
duo course," unless he is igmuanf o| any fraud or illo- 
galiiy in conneetion with tins lull on the pait ol the 
person ul!o negotiated the, kill to him, mill unless he has 
yiven value Ini it. This, which is provided hv up „) 
the t of IW'J. is very old law. " Where money or 
notes aie paid bona fide and upon a valuable tonsidcra- 
lion, line nevut shall he Immulil hack oy the linn 
owner; hut where they cornu mala tide into a peioon's 
hands they are in the nature of specific pmpeit v ; and if 
their identity can lie tiaced and asceitaiued. the pat tv 
has a right to recover ' (d). 

The defects of title specially mentioned in the. Act, 
which afford an answer to an action on the hill by any 
patty with notice of the defect-, are fraud, dmesa 
I force and fearj, ether unlawlul means, illegal con¬ 
sideration. and negotiation in bre.ni h ol faith, or under 
circumstances amounting to a fraud (r). 

Though actual notice of these defects is, of course, 
sufficient to invalidate the title of a peison claiming to 

(6) Suction 38 (3). 

(C) Section 29 (3). 

( d ) Lord Mansfield, in Clarke v. tihtt (1774), (ohm. 107, *1 
I». 200. 

(e) Section 29 (2) Ihwnaio not oAtmunJiv* , * (on »• and U ar " h 
n technical (can of Scotch Jatv, inserted Iks»uio iJtc A«,t u|i|>iu^ to 
Scotland. 
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be a holder in due course, notice will be imputed to him 
il it can be shown that he received information which 
cast upon him the duty of making further inquiries, and 
that ho abstained from doing so because they might injure 
his title. However, “ it is not enough to show that 
there was carelessness, negligence or foolishness in not 
suspecting that the bill was wrong, when there were 
circumstances that might have led a man to suspect 
that. All these are matters which tend to show that 
there was dishonestv in not doing it, but they do not, in 
themselves, make a defence to an action upon a bill 
of exchange “ (/). Negligence will not affect the title 
ol the holder it his conduct is, in tact, honest (/). 

“ Valuable consideration ' in connection with lulls of 
exchange means any consideration ueceswin to sup¬ 
port a simple contract (y) or an antecedent debt or 
liability (A); aud where value has at any time been 
given for a bill, the holder lor the tune, being is deemed 
to be a holder for value, as regards the acceptor, aud 
all parties who became such piior to the time when 
value was given (i). And as the law does not inquire 
into the adequacy ol a consideration, takiug a bill at a 
considerable undervalue is not of itself sufficient to 
affect a holder’s title, though iu t he circumstances of any 
particular case it may be evidence that he was not acting 
honestly (A). 

Somotimes a bill is signed by a person as drawer, 

(j ) Section 90 ; .font* v. Gordon (1877), 2 App. Cas., at p. 028, per 
Lord Bi.ack.bukn ; Miller v. Race (1791), i Siu. L, C. (12th cd.) 525. 

(•/) Section 27. See ante, p. 10. If a cheque in (>aid ink* a bank 
on the footing that the amount may bo at once drawn on, the bank is a 
holder lor value {Ex parte Ru'hdaie (1882), 19 CU. L>. 109). 

(/») See as to the common law, ante, p. 20. 

(») Section 27. 

(ft) June* v. (Jordan (1877), 2 App. Caa. 01b. 
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acceptor, or indorser without, consideration for the pur¬ 
pose of lending his inline to some other person. The 
person so sinning is an “ aiToimnodal ion partv " to t!w 
bill, and is in .substance a surety for the prison accommo¬ 
dated ; lmt a holder foi value may sue the accommo¬ 
dation paity, although lie knew him to he such when 
he took the hill {/). The want ol consideration, although 
a defence, against. a holder who has not. given value, 
does not constitute a delis I of f it le Millieient to invalidate 
negotiation. 

It often becomes impmtuul to decide on whom lies 
the burden ol prool of showing bona tides and the 
giving ol value; the ordinal v iiile is this: when it is 
shown that the acceptance, issue, m negotiation of the 
hill is ailected with fraud, dine s, or illegalitv, the 
holder (unless he is the. person to whom the lull was 
originally delivered (m)) nm.-f prove that after the 
alleged I rami, etc., value has in pood faith been given 
for the instrument (?i). lint mild siu h defect, is shown 
a holder is deemed to he a holder in due ionise («). 

It has already been said that to constitute a " holder 
in due course," lie must have anpmed the hill before 
it was overdue, for a lull which is negotiated after that 
date is taken subject to any defeit of title affecting it 
at maturity, and henceforth none can give a better title 
than they themselves have (/<). A hill payable on de¬ 
mand is overdue when it appears on the face of it to have 
been in circulation for an unreasonable time (ijr); the 

U) Sect ion gs 

(»») Talfiot v. Ton Bari*, (1911) I K. 11. 854. 

(n) Section .‘10 (2); uni] *.«.•«• Hall v. Fmfb i4 oth .*1 H A - N. 

2*4; Tatam v. /Mir (ISHii). 2.‘t Q 11 I). 1145. 

Section 30. <p j Set linn 3«(2;. 

Sc, tjon 3<» (3). Tim in not no in Hit' rune of /irnmi'-airv iwi-ut. 
,■ pail. n. 358. 
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maturity of other bills depends upon their date and 
wording (r). Payment before maturity will not dis¬ 
charge the bill, and it it is put in circulation afterwards 
such payment, will be no answer to a holder in due 
course (s). A bill known by the bolder to have been 
dishonoured is treated ns regards that holder as though 
it were an overdue bill (/.). 

ff the bill is lost before it is overdue, the drawer 
may bo compelled to give another bill of the same tenor, 
at the request, of the person who was the holder; the 
latter giving security against the claims of any person 
who may become possessed of the lost instrument (u). 

A case of some peculiarity arises when the bill is 
negotiated back to a holder, who has previously signed 
it a-s a drawer or indorser, c.y. A. draws a bill in favour 
of C.; ('. indorses it to ])., 1). to K.. and K. to 
A. In this case A. cannot enforce the hill against any 
intervening party, for they themselves have an exactly 
corresponding right against him (see next paragraph). 
He is said to lie precluded from suing on the ground of 
“ circuity of action " : hut he may reissue the hill (x). 
However, if, owing to the circumstances, the holder 
would not have been liable to the particular indorser 
whom he is suing, then his own previous signature is 
no answer in the action. For instance, A. bought goods 
of 1$., and (h was to he surety for the price; B. drew 
bills on A., indorsed them to C., who reindorsed them 

(r) See post, p. 340. 

(V) BurbiJ'ir v. Manner/* (1812), 3 Camp. 1113. 

(1) Section 30 (5). 

(«) Section 00. Anti the court may in any prttcotttlmg upon a Mil 
ortlor that tho loss of it shall not. hr act tip, provitlctl an iniIrmnity be 
ftiecn against I he claims of any other person upon the instrument 
(s, 70). 

(r) Sts'1 ion 37. 
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to B.. anil it was decided that, ns in this c;iho there was 
a .statu of fails negativim; tin* intention of lescrving in 
(■. a right of art ion against. I!.. " circuity of action " 
wnnlil mil avail as a defence in an action liv li, against. 
<!.(//)■ 


({iijltls nf 1‘iirtits nl in!’ I Inin lln ! lullin' liacli of 
the indorscis of tin; bill is liable lo tin; holder, and to 
any sulisei|uent indorse) wlm pars tin: hill at maliirity. 
(lorrelatively each )>ail\ who lias put. his name to tho 
bill may claim again-t any who prev nmslv have signed 
it, whether hi way of acceptance, thawing, or indorse* 
nient; cay . the, drawer niuv tall back on the acceptor for 
compensation : the first indorser has his remedy against 
the aueptor and the drawei, and so lorth. Any party 
hut, the acceptor may sien the loll units rtrmtr *, i.e„ nifty 
put Ins name on the hill, cxpicsdv and on the instru¬ 
ment, itsell. disclaiming any personal liability, and any 
party taking alter this is hound by the disclaimer [:), 

It will he seen from the above that a lull with several 
names attached is a form ol contrai t of suretyship («); 
the areepto! being the principal debtor, the other parties 
being sureties with legard to him, hut generally not in 
regard to each other (/;); hut they have no light of con- 
trihutiim inter se. The indorser who pays a holder is 
entitled, as a surety who pays the creditor would be, to 
any securities held liv the holder in respect of tire 
bill (c). So if the holder agrees to give time to the 
acceptor after maturity, the indorsers who do not assent 

(y) Wilkinson d- Co. v. Unvnn (1881), 7 Q. B, I). f»M. 

(a;) Section U*. 

(a) See June* v. Htoadhursl (iHftOj. 9 T. IS 1 

{b) Macdonald v. Whit/if Id (18H.'i), 8 App. (Vu*. TIS.'S, 714. 

(r) Duncafi, For ,(• t'o. v Sorih and Month Walt* Hank (1881), 
fiApj) Can. 1. 
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are discharged (d). Tf the bill has been accepted for the 
accommodation of the drawer, the acceptor is liable to 
the holder, but he has a right of indemnity against 
the drawer, and the rights of a surety in connection 
therewith (e). 

Right to Notice of Dishonour. -When a bill has been 
dishonoured either by non-arceptance or by non-pay¬ 
ment (/), there is. in the former ease, an immediate 
right of recourse against the drawer and indorsers, and 
in the latter against the acceptor, the drawer, and the 
successive indorsers ; but these have, in general, a right 
to notice of dishonour, and those who receive no notice 
when such is requisite are freed from liability. The 
acceptor is not entitled to notice of dishonour (</). 

The. notice must be given within a reasonable time 
after dishonour, and. in the absence of special circum¬ 
stances, these rules apply : 

Time. —(i) Where the parties, who are to give, and 
receive notice respectively, reside in the same place, it 
should be sent in such time as to reach the person to 
whom it is sent on the day after dishonour: (ii) where 
they live in different places, it should be sent on the 
day after dishonour, or if there be no post at a 
convenient hour on that dav, then by the next post 
thereafter ( h). Tf the hill when dishonoured is in the 
hands of an agent, he has a similar time allowed him 

(|J) Tindal v. flrotrn (I'Sfi), I T. R. 107. See uiuler “ Surety 
Ship,” pout, p. 4flft. 

(?) Berhenmw v. Lewi* (1872), L. R. 7 C. P., at p. 777: nnt?, 
pp. 324, 325. 

(/) As to payment, see post, p. 33ft. 

(q) Section 52 (3). 

(ft f Section 4ft (12). When the let ter is duly addressed anti posted, 
subsequent miscarriage will not affect the party's right* K 4ft (15)). 
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wherein to communicate witli his principal, and then 
the principal in turn lias a similar allowance ; the agent 
may, however, give notice direct to the parties in¬ 
terested (i/ : and each person who receives notice has a 
similar time after receipt ot notice wherein to com¬ 
municate with prior parties ( k ). Delay in giving notice 
of dishonour is excused if it is mused by circumstances 
hevoiid the control of the party giving notice, and is not 
imputable to his negligence If). 

To mid % Whom to bo (V/ivii.- II) It should be 
given hv the holder, or by an indorser who is himself 
liable on the hill, or bv an agent acting on behalf of 
either (hi) ; (2) it must be, given to the person entitled 
to it,, or to his agent, in that, behalf (a), or (it the drawer 
or indorser entitled to notice is dead, and the holder 
knows it) to his personal representative, ,j there lie one, 
and lie can be found with reasonable diligence [o ); or 
(if he is bankrupt) cither to the party himself or to his 
trustee in bankruptcy (p) ; when: there, are two or moro 
drawers or indorsers, not. being paitners, notice must 
be given to each, unless one ol them has authority to 
receive notice for the otheis (ty). 

N'o particular form is icipiiicd ; writing, personal 
communication, or partly one and partly the other, will 
suffice, provided that the identity of the hill and its dis¬ 
honour by non-acceptance or nun-payment is sufficiently 
indicated ; so also will return of the dishonoured hill 
to the drawer or indorser (r). When given by the 

(i) Section 49 (13). (nj St el,inn 411 (S). 

{k) Section 49 (H). (el Section 411 (9). 

(t) Section 50 (1). l/t) Section 4(1 (ID). 

(m) Section 49 (I), (2>. («) Section 49 (II). 

(r) Section 4915).—17). Foi outinpil* of notion* held mjfticierit, we 
(llialmers tin Hillet of Kxctinnge (tflh etl.), pp. 179—I,SI. 
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holder it enures for the benefit of all subsequent holders, 
and of all prior indorsers who have a right against 
the paitv to whom it has been given ; and notice given 
by an indorser enures for the benefit, of the, holder and 
all indorsers subsequent to the party who has received 
notice (s). 

Not ir e is required in the generality of cases, and that 
this should be, so is clearly equitable. A man mas have 
indorsed a bill away, value £100, due on Spetember 3rd ; 
if he hears nothing about it by. say, September 12th. 
his remedies against parties liable, to him might become 
less valuable, or be lost by his being unable to enforce 
thorn promptly. If afterwards he is asked to pay. 
great hardship might be inflicted upon him ; hence the 
necessity of notice of dishonour. But in tlie following 
cases either this would not apply, or else a greater 
hardship would be inflicted on the holder by requiring 
him to give notice. 

Tims, an omission to give notice of dishonour will not 
operate as a discharge (a) where the bill is dishonoured 
bv non-acceptance, and notice of dishonour is not given, 
the rights of a holder in due course subsequent to the 
omission will not be prejudiced, and (b) where due 
notice of dishonour is givon on non-acceptance, and no 
acceptance is in the meantime given, notice of subse¬ 
quent dishonour by non-payment is unnecessary (t). 

Notice of dishonour is dispensed with in the, following 
cases (m) : 

(a) Where reasonable diligence is used, but notice is 
impossible, or does not reach the person sought 
to be charged; 

(») Seotion 49 (3), (4). (I) Section 48. 

(«) Section Wi (2), 
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(It) Where notice is wftivc.il liy the party entitled to 
it: 

(c) As regards tlir drnmr when—(i) diafter and 

dl.twon me the same poison ; (ii| wlieie tile 
dt.uveo is ft fictitious person or a person having 
no i opacity to contract ; (iii) where the drawer 
is the pci ana to whom the bill is presented for 
payment ; (iv) whole the drawee or acceptor 
is as between hiioscll and the drawer under 
no nhligiition to accept or pay the bill (if); 
(v) where the drawer has countermanded 
payment; 

(d) As regards the indorm -(i) where the bill was 

accepted or made for his accommodation ; 

(ii) where the indorser is the person to 
whom the hill is presented for payment,; 

(iii) where the drawee is a fictitious person 
or a person not having capacity to contract, 
to the knowledge of the indoiscr at, the time 
of indorsement. 

In a well-known ease (;/), the meaning of the word 
“ lietitioiis " was considered, and though the decision 
was upon a different section of the Act. the interpreta¬ 
tion given would doubtless apply to the word as used 
in this Bection, The facts were these : <!. 1’etridi & Co. 
was an actual firm carrying on business at Constanti¬ 
nople, and Vueina, a foreign correspondent of Messrs. 
Vagliano of London, was in the habit of drawing bill* 
on Messrs. Vagliano to the order of Pot.ridi & Co. A 
clerk in the employment of Messrs. Vagliano forged 

(i) For instance, wbero a banker haa no funds to meet a chequo, or 
the bill was accepted for the accommodation of the drawer. 

(y) Bast oj England v, W»», l 1 ® 1 ! A - *'• 107 
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bills, putting in himself the names of Petridi & Co, as 
payees, and Vucina as drawer; to these he procured 
genuine acceptances of his firm ; he then forged the 
indorscnent of Petridi & Co., making it an indorse¬ 
ment to a non-existing person, “ Marat,is.'’ and then 
took the hills to the, bank, and received payment of 
them across the counter. On the discovery of the 
forgeries, the question arose, Who was to hear the loss ? 
and for the bank it. was urged that the hills, being 
payable to the order of a fictitious person, were, to lie 
treated as payable to bearer (s) ; the case, turned, 
therefore, to a large extent on the meaning of 
“ fictitious ” as the word is used in the Bills of 
Exchange Act, 1882. The contention was that 
“fictitious'’ meant, “fictitious with respect, to the 
occasion," and that the mere placing of a name which 
was actually home, bv somebody would not prevent 
that name from being, in this sense, fictitious. This 
view was accepted by the House of Lords («). and Lord 
Hkrxcuuu. said: “ 1 have arrived at the conclusion 
that, whenever the name, inserted as that of the payee is 
so inserted by way of pretence merely, without, any 
intention that payment shall only he, made in con¬ 
formity therewith, the payee is a fictitious person within 
the meaning of the statute, whether the name be, that of 
an oxisting person, or of one who lias no existence, and 
that the bill may, in each case, be treated by a lawful 
holder as payable to bearer.” So a cheque drawn to 
the order of a fictitious or mm-cxisting person may be 
treated as payable to bearer, although the drawer believes 
and intends the cheque to be payable to a real person [b). 

(!) Section 7 (3). (a) [iSftl] A. 0. 107, at p. IA3. 

(4) Chilton v. AtUnborough, (I897| A. C. 90. 
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Both the above-mentioned ruses were distinguished 
bv Wahrinoton, in Vinden v. Hughes ( c ). In that 
case the plaintiff's clerk tilled up cheques payable to 
the order of certain custoniois with the names of the 
customers and sums of money which were not in fact 
ovine to them. The clerk obtained the plaintiff s 
sienaturc as drawer, forced the iudoisements and 
nei'otiated the dieques to the defendant, who took 
them in yood faith and for value. It was held that the 
payees were not “fictitious,'' because the drawer be¬ 
lieved when siyniny the cheques that he owed the sums 
mentioned to the persons whose names appeared on 
the cheques. Rank of England v. Vagliana was dis¬ 
tinguished on the, "round that there briny no diawer 
in fact in that case, the imi of a name as payee was a 
mere fiction. 

Protest.- • in the case »l an inland bill, protest, 
thouyli sometimes useful. is optional, save where 
acceptance or puvnient for honour is desired (d). But 
in the ease of a foreign bill (cl. appe.aiimr on the face 
of it to be. such, the drawer and imloisers are dis¬ 
charged if, m the event of non-aci eptance, the bill is 
not protested ; and protest is necessary also, if a 
foreign bill which was not dishoriourei! by non-acceptance 
is dishonoured by non-payment (/). Protest may be 
excused under circumstances similar to those mentioned 
above in the case of notice of dishonour {#/). 

Farm of Protest.- A protest must contain a copy of 
the bill, must be sinned by the notary making it, and 

1 ,/j [ 190.', 1 1 K. It. .Sec also Ac, th and South H uU • Punk v. 

Macbeth. 119081 A. C. lit'. 

pi) .Section 51 (I). (/) Section 5) (2). 

It) Past, !>. 317. (71 Section 51 (11,. 
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must specify the person at whose request the hill is 
protested ; the place and date of protest; the cause or 
reason for protesting the bill; the demand made and 
the answer given, if any, or the fact that trie drawee 
or acceptor cannot he found (/(). The protest must he 
stamped (i). If the services of a notary cannot he 
obtained, any householder or substantial resident of the 
place may, in the presence of two witnesses, give a 
certificate, signed by them, attesting tho dishonour of 
the bill, and the certificate will in all respects operate 
ns a formal protest (k). 

Time, for Protest. - Tho bill should be protested on 
the day of dishonour, hut if noted on that day. or not 
later than the next succeeding business day (/). il may 
bo protested afterwards as of that day (m ); delay is 
excused if caused by circumstances beyond the control 
of the holder, not imputable to his default, misconduct, 
or negligence (»). 

Place of Protest. —A hill must be protested at the 
place where it is dishonoured, save that (i) when a bill 
is presented through anil returned dishonouied through 
the post, it may be protested at the place to which il is 
returned, and (ii) if tho bill is drawn payable at some 
place of business or residence other than that of the. 

(h) Section 51 (7) If the hill is Just i»i ilcat toyed or is wrongfully 
detained from tho person entitled to hold it, pint cat may he made on a 
copy or written particulars thereof (a. 61 (8)). 

(i) Stamp Act, 1891, s. 90 and Sched. 1. 

(k) Section 94. A special form is given in the Schedule to the 
Act. 

(l) Section 51 (4); Bills of Exchange (Time of Noting) Act, 1917, 

s. 1. 

(Mt) Section 93. “Noting” is the minute luadc by the notary 
on which the forui.il notarial cert ideate—the protest—is based. 
See Chalmers oil Bills of Exchange (8th cd.), p. 194. 

(n) Section 51 (9). 
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drawee, ami is dishonoured by non-acceptance, it. must 
be protested at the place where it is expressed to be 
payable (o). 

Liability of the Aneptor. The diuwee is not obliged 
to accept the bill, and in tint event of refusal is under 
no liability on it (ft). If he. does accept, he engages to 
pay according to the tenor of his acceptance (q). and 
this whether or not he has leceived ronsideiation. By 
accepting lie admits to a holder in due cmitse the exist- 
cnee of the drawer, his signal me. and his capacity, 
and authority to diavv, and if the hill is payable, to the 
drawer's order his then eapauty In indoise , fmther, 
it the bill is payable to the older ot a third person, ho 
admits the existence oj the pavee and his then capacity 
to indorse ; but these admission* do not include the 
genuineness or validity of the. indmsements (r). If ho 
has given his acceptance toi honoiu. "supra prut tut” 
the liahilitv is not absolute, but aeciucs onlv if the 
drawee does not pay, and then only when the. hill has 
been duly presented for pa\ me.nt and dislmuoitied. and 
has been again protested (the piotcsl on non-aicopt- 
ancc being of itself iusuHicient). and of these tacts he 
is entitled to notice (*). His liability, when it attaches, 
is to the holder, and to all patties subsequent to the 
party for whose honour the hill was accepted (/). 

Liability oj the Drawer .—He must pay the bill if it 
is dishonoured by non-acceptance, or by non-payment 
on the part of the drawee if due notice of dishonour bo 


M Section 5] 

(ji) Section 53 (I). 
\<{) Section 54 (1). 


{r) Suction 54 {'&). 
(4) Suction <W (1 ) 
(/) Suction W {2). 
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given («). It has been pointed out that “ a bill drawn 
upon a third party in discharge of a present debt may 
in truth be regarded as an offer by the drawer that, if 
the payee will give time for payment, he will give an 
order on his debtor (the acceptor) to pay a given sum 
at a given time, and place. The payee agrees to take 
this order, and to give the time mjuired. with a proviso 
that if the acceptor do not accept, and pay the hill, 
and lie, the payee (or the holder of the bill), give 
notice to the drawer ol that default, the drawer shall 
pay him the amount specified in (he bill, with lawful 
interest " (r). lie may not deny to a holder in due. 
course the existence of the payee, and his then rapacity 
to indorse (#/). 

Liubilili/ of III c lmtorsn'.- -lie engages, it the bill is 
duly presented and dishonoured, to compensate the 
holder or any subsequent, indorser, provided be. lias the 
requisite notice of dishonour ( 2 ). lie must be taken to 
admit to a holder in due course the genuineness of the 
signatures of the drawer and of the previous indorsers; 
and he may not deny to a subsequent indmsee the 
validity of the. bill, and that ho had a good title to it at 
the time, of indorsement ( 2 ). 

A persoo who signs a hill otherwise, than as drawer 
or acceptor, thereby incurs the liability of an indorser 
to a holder in due course (a). But such an indorser 
may not he liable to the drawer. Thus, where the 
plaintiffs drew a bill on A. to their own order without 

(if) Section r»f> (I ). 

(x) Broom’s Common Law (Dili ciL), 40n. 

(if) Section 05 (I). 

(?) Section 60 (*2). 

(ti) Section 50. 
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itulorsiiifi it, and A. returned It accepted and backed 
by the defendant to guarantee payment, the plaintiffs 
could not recover on the hill against the defendant. 
When the plaintiffs received the hill, it was not “ com¬ 
plete and regular on the fare ol it." as it, lacked their 
own indorsement, and so tliev weie not holders in duo 
course, and by the law merchant a diawer is liable to 
an indorser, and not an iudorsi r to a diawer (h). 

Hut il a bill is accepted and indorsed in blank in 
pursuance ol an agieeiiieut In the indorser to become 
surety for its payment and is then handed to the, 
person in whose favour it, wa.s .dimed, lot tnav (ill in 
his name as diawer and indorse it Heating the hill as 
having been indorsed by bun to (lie indorsing smelv and 
then teiudoised to liimselt for value (i). 

As has Intel) stated above, each indoiser mav be 
called on to pay. by way ol indemnity, the whole 
amount (unless lot protected Imnscll against, this by 
the form of his indorsement.) paid on the bill by a 
subsequent indorser, and the liabilities of indorsers iliter 
,vc will ordinarily be deteimined according to this rule. 
But any special riicmnstame* mav be considered, in 
order to asceituin the tine iclaltons ol the putties. 
Thus, when A.. K., and diieclois of a company, 
mutually agreed with each other to become nineties to 
a bank for a certain debt ol the company, and in pur¬ 
suance of that, agreement indorsed tiitee promissory 
notes of the company, it, was decided that the first of’ 
the three indorsers need not, indemnify the others, but 

) Jcalius v. L ottinh' i. j IS!*h| 2 i). I#. I OH ; hi *• also M. T. Minin' A- 
Co. \. Holland, 2 k. li. J5 ; tilt 1 1* \. Mi Kxnhof (5 

Cm 754. 

(<) GUnu v lirncc Smith, [1907] 1 K. it. 507; aflinm-'l, |IOOHl 
i K. It. 2«3. 
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that each was liable in a proportionate amount. (</). 
The rule is that indorsements are presumed to have 
been made in the order in which they appear on the 
bill (e). 

Extent of thr iMbililii on a Dishonoured Bill .—This 
differs in the ease of a bill dishonoured in the British 
Isles and one dishonoured abroad. The measure ol 
damages on a bill dishonoured at home is (i) The 
amount of the bill; added to (ii) interest from the 
date of maturity, or if the bill is payable on demand, 
of presentment for payment; added to (iii) the expenses 
of noting, and of any necessary protest!/). On a 
bill dishonoured abroad the measure is (;/) the amount 
of the re-exchange with interest till the time of pay¬ 
ment (/(), “ the sum for which a sight bill (drawn 

at the time and place of dishonour at the then rate of 
exchange on the, place where the drawer or indorser 
sought to be charged resides) must be drawn in order to 
realise at t he place of dishonour the amount of the dis¬ 
honoured bill and the expenses consequent on its 
dishonour ” (i). It lias been decided that notwith¬ 
standing the above, if a bill drawn abroad is dishonoured 
at home and the. drawer is by foreign law under a 
liability to the holder to pay re-exchange, lev may, if 
tho bill is duly protested, recover such re-exchange from 
the acceptor (/:). 

(d) Maxdonuhl v. Wlttljuld (1883), 8 App. Ctw. 733, 744. 

(«) Section 32 (5). 

(/) Section 67 (1). See ante, p. 333. 

(;/) The lioMor has no option to sue for tho damage provided for 
tho case of a dishonour at homo (tic Commrcial Bank of Smith 
Australia (1887), 30 Hi. 1). 522). 

{h) Section 57 (2). 

(i) See Chalmers on Bills of Exchange (8th od.), 220. 

(k) l arc GilUtpie, Ex parte tioburto (1887), 18 B. 1). 280. 
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^ If justice requires it, the interest may lie withheld 
whether the bill be an inland nr a foreign bill (/). 

Discharge of the Bill. 

The mounds of discharge are these . payment bv 
the acceptor (or sometimes by others), waiter, cancel¬ 
lation, merger, alteration. In addition certain parties 
may he discharged by want of notice ol dishonour or 
by omission to duly present the bill. 

Pai/mnU. —In order to operate as a discharge. this 
must bo made by the proper person ami in duo course. 
Payment by or on behalf of the acceptor at. or after 
maturity will always operate as a discharge it made 
luma tide, to the holder without, notice of any defect ill 
his title («»); payment by the drawer nr indorser does 
not discharge tho bill ; save that an accommodation 
bill is discharged il paid by the patty accommo¬ 
dated (n). 

Payment must be made In the pait.y entitled (o), and 
it is on this account that, the payee must be m the liist 
instance a person named 01 indicated with reasonable 
certainty though a bill may lie. made payable in several 
payees jointly, or alternatively to one ol them, or to 
the holder of an office for the. lime being (p), and it 
may be made payable to bearer. If a fictitious (?) nr 
non-existing person is named ms payee the hill may 

(t) Section 57 (5,. 

(in) Section 5tl. 

(it) Section 59 i‘Z), 

(..) Hut see pout, jiji. IIos, Sell, as to j'.iytilrlii. Ir. a iiankci ol a 
demand draft liearing a forged indorsement, 
l/i) Section 7. 

1'/) Sec I't'jii'ino Itron. s. Hunk vf hwjtund, aiUr., [>. Cl I 
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be treated as payable to bearer (r). Prima lacic the 
holder is entitled to payment. 

The amount paid must be the correct amount, which, 
therefore, must be a sum certain (x). The bill Is payable 
at maturity. It is payable on demand, if it is so ex¬ 
pressed, or if no time for payment is named, or if it 
is stated to be payable at sight or on presentation ; 
also if it is accepted or indorsed when overdue, it is, as 
regards such acceptor or indorser, deemed to he payable 
on demand (I). if it is payable at a fixed period after 
date or sight, or on or after a fixed period after any 
specified event which is certain to happen, the date is 
determined according to the tenor (it). 

A bill on demand is payable on the da\ of demand, 
but in other cases the time of payment is detcimined 
as follows: The day of payment is included, and the 
day from which the time is to begin to run is 
excluded (x ); in addition to this, three days ol grace 
arc allowed, and on the last of these the hill must be 
paid (//). The whole day is available for payment, 
be., in general the whole of the business hours of the 
day (z). Payment, may he made before it is due, lmt 


(r) Keel ion 7 (III. 

(s) .lull, |i. 1110. (/) Soi turn Id. 

(it) Sretiou II. It imisl he oluerwd. Inmover. Hi.it ji lull p.n.ih)e 
oil a mnlingom > is hud ; ami see s 12, us u-guids filling up the date 
when the ittsl turnout h.i.s born issued undated. 

(.e) Seel uni 11 (2). 

(y) Section It. In this section will he found piovi.sions toi tin* 
case when the last day of gnu r falls on a Sunday or a bank holiday— 
viz., (a) if the bust, day of grace falls on a Sunday, Chi ist mas Day, Good 
Friday, or a day appointed by Royal proclamation as a public hist or 
thanksgi\ ing, the hill is due and payable on the pi cording business 
day ; but (b) if the last day of giaeo is a bank holiday other than the 
above, or if the last day of grave is a Sunday and the se,< ond day of 
groeo a bank holiday, the lull is duo and payable on the sueeoeding 
business day. 

{z) Ki mud if v. Thoma i, [I SO11 J 1». Toll. 
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it will not then operate as a discharge except between 
t,be parties to the payment, and will be no answer to 
a bolder in due course (o). 

When a bill is paid the holder mav be compelled to 
deliver it, up to the pat tv paying' it (ft). 

Presentment fur I'tvjmntl is necessary (except in the 
eases mentioned below), and without it there is no right 
to enforce payment against the. drawer and indorsers 
of the, bill (c). but it the bill be incepted generally 
no presentment, is required to lender the acceptor 
liable (J). 

The time of presentment is determined as follows : 
if the hill is parable on demand it, must (to alfeet the 
diawei) lie presented withm a reasonable time after itas 
issue, and (to ailed an indorse)) within a reasonable 
time after its indorsement; if payable otherwise, then 
it, must be presented on the day on which the bill falls 
due (e). Delay caused bv ciicnmsfances beyond tbc 
control of the liolilei is excused if not imputable to bis 
default., misconduct or ncjligome (f ), 

Tbo place of presentment is determined by the. terms 
of the acceptance. If accepted payable at. a particular 
place, presentment, must be made at the place named ; 
if the acceptor’s addiess is on the hill, this (if no other 
place is specified) will demonstrate the proper place; 
if no place is specified and no address given. it should 
be presented to the acceptor at bis place, of business if 
kuown, and if not at his ordinary residence; otherwise 

(a) Section flit (2). (r) Sis t ion ti. 

(ii) Section 52 (4). (<t) Sistion 52 (I). 

(e) Section 45. Tbc acceptor cannot always ilnnaml the exact 
carrying out ot this itnty. S>-c J 52 (2j. 

(/ ) Section 45 (i). 
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it may bo presented to the acceptor at his last-known 
place of business or residence, or to himself wherever 
he may bo found (h). The presentment must be. made 
by the bolder or by some, person authorised to receive 
payment on his behalf at, a reasonable hour on a business 
day. It must be made to the person designated by the 
bill as payer or to some person authorised by him to pay 
or to refuse payment, if such can be found. If there are 
several designated payers and no place, of payment is 
specified, then to all of them, unless they are partners. 
If the drawer or acceptor is dead, presentment must bn 
made, if possible, to his personal representative. Agree¬ 
ment or usage may authorise presentment through the 
post office ( h ). 

Delay in making presentment is excused by circum¬ 
stances beyond the control of the holder and not 
imputable to his default, misconduct or negligence. 
Presentment will he dispensed with (i) where after the 
exercise of reasonable diligence, it cannot he effected ; 
(ii) where the drawee is a fictitious person (i); (iii) as 
regards the drawer, where the. drawee or acceptor is not 
bound, as between himsolf and the drawer, to accept or 
pay the bill, and the drawer has no reason to believe 
that the bill would be paid if presented (j ); (iv) as 
regards an indorser, where the bill was accepted or made 
for the accommodation of that indorser, and he has no 
reason to expect that the bill would be paid if presented ; 
(v) if it is waived, expressly or by implication (k). 

The holder must, on presentment, exhibit the bill to 
the person from whom payment is demanded (l). 

(h) Section 45. (>) See an It, p 331. 

(j) S.g., if as between them it is ad accommodation bill. 

(*) Section 40. (f) Section fig (4). 
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Payment for Honour —-If a bill is not paid at 
maturity it becomes dishonoured by, imn-payment, and 
the bidder immediately acquires bis en]isei|iierit rights 
against the piuties. It it lias been pmlesled for nine 
payment, anv person may infen ene and pay it for the 
In an m r of any party liable thereon or Ini whoso arronnt 
the liilh is drawn (wi); the intei vention is then tailed 
“ payment lor luninur," and the payer steps into the 
plane of the hnldei. to the extent of Ins ilulds against, 
the, defaulter and those who were liable to him ; parties 
subsequent, to the party lor whose honour the bill is 
paid are discharged (v) ; this “ payment for honour 
sujrra protest ' must be attested by a untaiial act of 
honour, which may lie appended to the protest. (»). 

The Amount Payable is generally the, amount due, 
with interest, if agreed. Intelc-t runs from the date 
of the bill, in (if it lie undated) from date of issue, 
unless the bill otherwise provides (p) ; a partial accept¬ 
ance makes the acceptor liable only to the amount for 
which be has accepted. When the. drawer pays off a 
certain part of the amount, is the aoccplnt lieed pro 
toito or can he be sued for the whole, the holder being 
then liable to the drawer for the excess recovered ! 
In an action by a bolder against the acceptor, payment 
by the drawer or an indorser of any part is no answerfy), 
unless the bill is an accommodation bill, given for the 
accommodation of the drawer (r). 

Waiver. To constitute this a discharge of the bill 
the holder mnst absolutely and unconditionally renounce 

(m) Section 08 (I). to) Section 08 (3), 

(n) Section 08 (5). (p) Section 9 (3). 

(?) Section 59 (2); Joroe v. Itroadhunt (1850), 9 <!. It. 173, 183. 

(r) Lazanu v. Coimr, (1842), 3 Q. It 459; Coot v. Muter (1803), 
32 Fi, J. (!. P. 121 (« 59 (3)). 
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his rights against the acceptor; and he must do so in 
writing, unless the hill is delivered up to the acceptor. 
If the bill is allowed to remain in circulation, renuncia¬ 
tion is no defence as against a. holder in due course who 
has received no notice of the waiver (s). At common 
law accord without satisfaction docs not operate to 
discharge a party from liability, unless a release under 
seal is given ; t he law merchant did not adopt this 
principle and permitted the holder of a hill to discharge 
the acceptor without consideration ; and, subject to the 
conditions above mentioned, the Act has recognised the 
peculiar rule of the law merchant. 

Cancellation (I). Cancellation discharges the poison 
whose name is cancelled, and also all indorsers who 
would have a right of recourse against him. unless 
(1) the cancellation was not intentional; or (2) was 
made without the holder's consent; or (If) was made 
bv mistake ; the harden of proving that the cancellation 
took place under these conditions is on the party 
seoking to support the bill. If the hill as a whole is 
thus cancelled, all parties are discharged. 

Alteration («).■—Material alteration of the hill or 
acceptance without the assent of all parties liable, 
avoids the bill, except as against a party who has made, 
authorised, or assented to the alteration and except as 
against subsequent, indorsers. If, however, the altera¬ 
tion is not apparent, the holder in due course may sue 
for the amount of the bill as it stood before alteration (a-). 
Material alterations are, inter alia, alterations of date. 


(.*) Section 02. 

(t) Section 63. (it) Section G4. 

(.r) See Scholfirld v. Karl of La nde ihor owjh. fl$MG| A. (,\ f>14. 
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amount, time, and place of payment, or the addition of 
a particular place, of payment, where the original 
acceptance was general. 

The alteration must he material. In (Surmrd v, 
Lewis (v). defendant signed an acceptance, the amount, 
being left in blank, but the. figmes in the margin wore 
£14 Os. fid. ; the drawer filled up the hill for 
£104 Os. Old., and altered the figures to make them 
correspond, and it was decided that the marginal 
figures not being a material part of the bill, the 
alteration was no defence to an action bv a bona fide 
holder It). 

The statute and these decisions are in accordance 
with the old law on the subject, as laid down in the 
case of Muster v. Miller (u) ; in that ease, Asilt'KST. .!., 
says : “ I cannot see any reason whv the prineiple on 
which a deed would have been avoided should not 
extend to the ease of a hill of exchange. All written 
contracts, whether by deed or not. are intended to he 
standing evidence against the parlies entciing into 
them. There is no magic in puichment. or in wax ; 
and a hill of exchange, though not a deed, is evidence 
of a contract, as much as a deed ; ami the piinciple to 
he extracted from the cases cited i,-. that any alteration 
avoids the contract.” 

Merger.-. Under some circumstances (his will dis¬ 
charge the hill, e..g.. when the acceptor becomes holder 
of the bill in his own right, at or after maturity (6). 
The acceptor must, however, receive hack the hill with 

(j) (1883), 10 Q. B. n. Do. 

(z) Thene mien <!<> not a]>|»lv to hank Sh* jhh(, j». JifiH. 

(a) (1791), 4 T. H. at p. 331. 

(ft) fort ion fil. 



iMfl Negotiable Instruments. 

a right good against the world and not subject. to that 
of any other person, so that if it is transferred to him 
without consideration in fraud of a previous holder in 
due course, lie will still remain liable on it (<•). . 

Bills in a Set ('/). 

Bills arc frequently drawn in a set, <•(].. two, three, 
or more parts, and if they me numbered and refer one 
to the other, the whole of the parts constitute one bill. 
The draweo should accept one part only, and, if he 
accepts more than one, he will be liable, oil each part as 
though it were a separate bill, save where, nil get, into 
the hands of one holder; he should not pay unless the 
aeeepted part is produred to him, for if he does so, and 
that part is eventually presented by a bolder in doe 
course, lie. must pay again. If a bolder of a set indorses 
different parts to different persons, he is liable on each 
part for the lull amount, and so will he all subsequent 
indorsers on the parts they indorse. Subject to the 
above, payment of one part, discharges the set.. Where 
two or more parts of a set are negotiated to different 
holders in due course, the holder whose title first accrues 
is as between such holders deemed the true owner of the 
bill; but Ibis must not, prejudicially affect the position 
of a person who in due course aeeepts or pays the first 
part presented to him. 

Foreign Bills. 

An inland bill is one which purports on the face of 
it to be both drawn and payable within the British 
Isles, or to be drawn within them, upon some person 

(»•)* Hath v. Frr.t'ilh, | t'.HHi] 2 U. 72. 


(rf) iSwhou 71. 
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resident therein. Any other bill is a fmeign bill. 
Unless the contrary appear on the, face ot it. a hill may 
he treated hv the holder as an inland bill (r) 

The, (nun of a foreign bill usually ililTers from an 
inland bill, the former beiiur diawn, as a rule, in seta, 
and at one or more usances (i.e., the time lor payment 
allowed by custom as between the countiv of dralt and 
the country of pat merit). When a Imcign lull is 
dishonoured, protest, is ncccssnrt save as against 
the aceeptor 1 ; in the ease ot mi inland hill it ia 
optional {f ). 

It is a matter of some diflicully to decide what law 
governs a foreign bill, whether the law of the place of 
draft, or of the place of payment. The rules relating 
to this are to he. found in s. 72 of the Bills of Exchange 
Act, 1882 ; their main result seems to he that the law 
of the place where the act is to lie done is to he the law 
governing the performance of that- a< I c.y.. a bill drawn 
in England, accepted in Eninee. payable in Holland ; 
here English law governs the (hawing, Kicnch law the 
acceptance. Dutch law the payment (<j). 

. Agreements intended to Control the Instrument. 

It sometimes happens that agreements aie made hv 
the parties at the time of acceptance, indorsement., etc., 
and these, if in writing, may have an effect as between 
the parties to them, and as regards those who take with 

(e) Section 4. 

(/) Sections SI, 52 (3). 

(q) See, as regards the taw previous to (be Act, the canes of 
Rothschild v. Currie (1839), 1 Q it 43; Rouqurlle v. Overmann 
(1875), L, R. 10 Q. B. 525 ; 'Trinity v. Viynkr (1834), I Ding. N. C. 
151 ; Lrltl v. Tucker (1888), 1,. It. 3 l). B. 77 ; BradUmjh v. He Bin 
(1870), L. It. 5 (,\ i\ 473 And since the Act, In ?■ Marseille* 
Extensiim Rial, rind fated Co. (1885), 30 (It, I). 508. 
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notice of the agreement. If the agreement is con¬ 
temporaneous and oral, it cannot be proved, for it would 
be an attempt to vary a written instrument by oral 
testimony. For example, if when a bill is given there 
is an oral agreement between the drawer and the 
acceptor that it shall be renewed, or if when a note is 
made it is agreed between the pavee and maker that the 
latter shall not be liable if goods to be supplied do not 
answer a warranty, effect, cannot be given to such agree¬ 
ments because they contradict tins contracts contained 
in the bill and note to pay at maturity. As between 
and to alfec.t immediate parties oral evidence may be 
given to show there was no consideration, or to show 
that the delivery was not made* with the intention that 
the bill should operate as a contract, or that it was 
conditional, or to show that the contract has been 
discharged (h). 

A subsequent agreement, may be made to vary the 
terms, and will bind all who have notice, but it is a 
fresh agreement, and must be supported hv con¬ 
sideration (t). 

It sometimes happens that a special agreement is 
entered into between the drawer and acceptor, whereby 
the former undertakes to give certain securities to the 
latter to compensate him in the event, of his not being 
put in funds before the maturity of the bill. If theso 
parties becorao insolvent, can the bill holder claim to 
come in under this arrangement, and take the securities 
in payment of his bill ? If one of the parties remain 

(A) See and cf. ,Vw London Credit Syndicate v. Neale. [18981 2 
Q. B. 487 ; Abr, :/ v. Crux (1870). L. R. 5 U. P. ,'!7 ; Fueler v. doUn 
(1835), 1 0. M. A R. 708 : Ililchinti* and Coulthnrel Co. v. Northern 
Leather Co. of America. [1914] 3 K. B. 907. 

(i) Me Mamin v. Hark (1870), L. R. 5 Ex. 05. 
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solvent this is not a matter of importance, as the holder 
will get payment from that one ; hut. if both drawer 
and acceptor become insolvent, the ease becomes 
important 1 , and on ordinary principles the holder would 
seem to have no right to the speriiic security. This, 
however, is not the law. The i u If. in A'j parte 
W'ariiy ( lc ) applies. Tins lias been stated thus (l): 

Where, as between the diawer and tint in ccptor ol u 
bill ol exchange, a seciuity lias, by uitue ol a contract 
between them, been spcritically appropriated to meet 
that lull at matiiiitN. and has been lodged for that 
pin posit by the drawer with the acceptor; then, il both 
drawer and aeceptoi become insoK cut. and llieii estates 
are hiought under a loiecd administration, the hill 
holder, though neither paity nor jit ivy to the. contract, 
is entitled to have the. specifically appropualed security 
applied ill or towaids payment ol I lie bill." And 
Cotton, L..I., said that " il llieie has been a general 
appropriation ol seouiities in meet the bills drawn by 
A. upon B. the seeuiities must be applied in areordaneo 
with the mle f«(). Il the peison to whom the 
securities are sent, uses them lot Ins own purpose, and 
does not apply them to the hill, and the sender raises 
no objection, then the rule does not apply («). The 
rule is ol an unusual character, and its application gives 
rise to many difficulties; for a lull consideration see 
Brant on Banking (Oth ed.), pp. 0t$3—b8(i. 


\k) (JHIGj, ly Vcn. J4.>. 

(1) By Mi. K-lrlis, quoUd f>y Bubri, M.K., in Cj thur 
(IS8o), It y. B l). «Ii, <>20. 

I m) 11880), 14 Q. B. 1). «23. 

(n) in rc iiolhi.nbur>j L'ommcrcutl Co. (JbMj, 2'J V\. il. ‘Job. 
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Cheques. 

Tim Bills of Exchange Act, 1882, deals with these, and 
in s. 73 defines them as bills of exchange drawn on a 
hanker, payable on demand ; the definition of a bill of 
exchange given in the Act applies to cheques (o), and 
so generally do all provisions of the Act applicable to 
bills payable on demand, except as otherwise provided 
in Part 111. (ss. 73— 82). 

Mention has already been made of the history of 
cheques in the judgment in Goodwin v. EolntHs quotod 
above (/))• 

When a cheque is presented, the banker must pay 
it if ho has funds in his hands belonging to tho 
drawer {q) ; otherwise ho becomes liable to an action at 
the suit of the customer for wrongfully dishonouring 
the cheque (V). 

The holder of a cheque must present it for payment 
within a reasonable time of its issue (s), and if the 
drawer is entitled at tho time of such presentment as 
between himself and the banker to have tho cheque 
paid, and it owing to non-presentment within a reason¬ 
able time be is damnified (c.y., by the insolvency of 
the banker), ho is discharged to the amount of the 
damage suffered ; in such a case, the holder may obtain 
judgment for the amount against the banker (t). 

A banker's authority to pay a customer's cheque is 

(o) Lortl Black burn m McLain v. Clytksdale liankimj Co. (1884). 

9 App. Can. 95, 100 (a. 73). 

(p) Ante, pp. 297 d my. 

(q) Boo dicta in Goodwin v. Holm rtf, supra ; I’ott v. ('lujtj (1847), 

10 M. & W. 321. 

(»•) Marselti v H'll/nmw (1831), 1 B. A Ad. 415. 

(*) Section 74 (2). 

(I) {Section 74 (1), (3) 
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revoked (i) by countermand of payment («); pi) by 
notice, of the customer's death (u ); and (iii) by notice 
that tiro customer has committed an "available" act 
of bankruptcy, lie may refuse to pay a cheque on an 
account which is the subject of a garnishee older (x). 
A cheque is not an equitable assignment of the drawer’s 
balance, and accordingly a third party has no right of 
action ugainst, a banker for refusing to honour it (;/). 

Crossed Cheques. -A cheque, across the. lace of which 
two parallel lines are drawn (between which the words 
" and Company," or any abbioviation of them, may be 
placed), is styled a crossed cheque. A cheque crossed 
genet ally contains the abort: only : a cheque mossed 
specially contains the name of a banket in addition, and 
then ts said to be crossed to that banker (z). 

This crossing (which is a material part of tin 
cheque (it)) may be added to an uncrossed cheque by 
the drawer or the bolder, und either may turn a general 
into a special crossing (h). A banker may convert an 
uncrossed cheque into a crossed one, or a general 
crossing into a special crossing to hitnscll (6). He may 
re-cross a specially crossed cheque to another banker 
for collection (b ); in no other case may a specially 
crossed cheque be crossed to mote than one banker, anti 
if it is so, the duty of the banker to whom it is presented 
is to refuse payment (c). 

When a cheque is crossed it must be paid through a 

(«) Section 75. The banker is not bound to net on an unautkeuti* 
eated telegram (Curtice v. London, City und Midland Hank, [ I !X)8J 
1 K. U. 293). 

(x) Uogtr h v. M'hiULy, [ I892 J A. (J 1 IN. 

(y) Schioidir v. Cmtuil Hank vj Londtti t 34 L. T. 735. 

( 2 ) .Section 7«. <6) Set hon 77. 

(a) Section 78. l<) Section 79 (I). 
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banker, and i£ it is crossed specially, through the banker 
whose name is on it. For safety's sake the words “ not 
negotiable ” are often added, and although they do not 
affect the transferability of the cheque, they limit its 
negotiable character, rendering a transferee liable to 
have set up against him the defects of title available 
against a previous holder. In the words of the Act 
“ he shall not have and shall not be capable of giving a 
better title to the choque than that which the person 
from whom he took it had " (</). Frequently the cheque 
is further crossed “ account of A. B.,’’ in which case it 
will,according to the direction, be paid into that account 
at the bank to which the special crossing infers. 

A banker who pays a cheque drawn on him other¬ 
wise than according to the crossing is liable to the ti ue 
owner for any loss lie may sustain by such pay¬ 
ment (e). 11 the crossing is obliterated, or if the 
cheque appears not to be crossed, and not to have been 
added to, or altered otherwise than in accoidance with 
tile Act, thou if the banker acts in good laitli and 
without negligence, he is not responsible if ho treats 
the cheque as uncrossed (/). But if he pays in con¬ 
formity with the crossing in good faith and without 
negligence, he is placed in the same position as if he had 
paid the true owner, and it the chequo has reached the 
payee, the drawer is entitled to the same protection (j). 

(d) Section 81 it seems this is the only way in winch a cinque 
payable to order or bearer can be made not negotiable (National 
Hank v. H4ke t j.l8l»ij 1 y. B. iSo). 

(e) Section 70. 

(J ) Section 70 (2). 

Sectiou 80. By a. 17 of the Uoveuue Act, 1883, the pi election 
(which was confined to cheques only) is extended In other documents 
drawu on bankers, and intended to enable any j»crsou to obtain 
payment of tile sum mentioned theiein. 
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A collecting banker is protected in dealing witt 
crossed cheques by s. 82 of the Bills of Exchange. Act, 
1882 (h), which enacts that '* where a banker in good 
faith and without negligence receives payment, for a 
customer (i) of a cheque crossed generally or specially 
to himself, and the customer has no title or a defective 
title thereto, the banker shall not incur any liability to 
the tmo owner of the cheque by reason only of having 
received such payment." The cheque must he crossed 
when it comes to the banker’s hands ( k). Notwith¬ 
standing section 24 of the Bills of Exchange Act (/), 
where a banker collects a cheque drawn or indorsed per 
pro, he. is not negligent merely because lie does not 
inquire into the authority of the drawer or indorser ; 
section 24 affects rights and liabilities while the hill is 
current and ceases to operate when the bill has been 
discharged by payment, sect. K‘2 deals with rights and 
liabilities after the hill has been so discharged (m ), 

The protection conferred by s. 82 was held to be limited 
to cases in which the banker received the cheque as a 
mere agent for collection. Now. a hanker may and 
often does give the customer immediate credit for the 
cheque with the. intention that, the customer shall be 
entitled to draw against it, before it is cashed. Such 
giving of credit of itself constitutes the hanker a holder 
for value of the cheque, and he cannot then he con¬ 
sidered to receive payment for the customer (k). 

{h) See also Revenue Act, 1883, b. 17. 

(») Whether a person is a “ customer ” within the meaning of this 
section is a question of fact, but ho must have some sort of account 
with the bank {Great Western Rail. Co. v. London and County Banting 
Co., [19011 A. C. 414 ; « Com. Caa. 275). 

{k) Capital and Counties Bank v. Gordon, [ 1903] A. <'. 240. 

{/) Mp.3 4. 

m) Morxsm v. L. C. & W. Bank , [1913] 3 K. K 350. 

M.L. 
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In consequence of the decision in Gordon’s Case an 
unending statute («) was passed, which enacted that 
‘ a banker receives payment of a crossed cheque for a 
sustomer within the mouning of s. 82 of tile Bills of 
Sxchange Act, 1882, notwithstanding that he credits 
lig customer’s account with the amount of the cheque 
lefore receiving payment thereof.” 

It is not clear how far the statute alters the previous 
aw. It certainly protects the banker where the im- 
nediate crediting of the cheque is a mere book-keeping 
mtry, but does it do so in cases where the credit given 
sonfers a right on the customer to draw against the 
sheque before it is cleared 'i This difficulty will no 
loubt com>* before the courts for solution. 

Forgeries. This part of the subject affects bills and 
)ther instruments as well as cheques. The following 
■emarks, unless expressly excepted, apply generally. 

A forged or unauthorised signature is wholly in* 
operative, and no right to retain the bill or to give a 
lischarge for it or to enforce payment of it can be 
required through or under that signature (o). But to 
ibis there are exceptions, for the acceptor and indorser 
»re precluded from denying to a holder in due course 
the genuineness of the drawer's signature, etc. (p); 
and a titlo acquired abroad by a forged indorsement 
mder circumstances which givo a good title according 
to the law of the country where the transfer takes 
place, will be recognised and acted upon by the English 
sourts (q). 

:*£&) The Bills.of Exchange (Crossed Cheques) Act, 1900. 

• (o) Section 24. 

pp. 335, 336. 

{q\ EmberiroH v. Aiujh-Austrian Bank , [1905] I K. B. 677. 
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Tfe fact that the forgery was caused or facilitated by 
the negligence of the acceptor is not, of itself, u reason 
for holding him liable on a forged bill, even to an 
innocent holder for value (r). But in the case of cheques 
i customer owes a special duty to his banker to take 
reasonable precautions against forgery, and if the 
mstomer negligently draws a cheque with spaces which 
tan be utilised for tbs purpose of fraudulent alteration, 
and the amount of the cheque it fraudulently raised so 
as to mislead the banker, the customer must bear the loss 
caused by payment of the cheque as altered (*). Apart 
from any neglect of duty on the part, of the customer, a 
banker who pays a forged bill or cheque cannot debit 
his customer with the amount (/); and when the amount 
of an instrument has been fraudulently altered, the 
banker who pays it can recover from his customer only 
'the amount originally placed thereon («). 

Although a customer owns a duty to take reasonable 
care in issuing cheques not to mislead the banker, there 
is no duty on tiro customer to take precautions in the 
general course of carrying on his business to prevent 
forgerios on the part of bis servants (a). Thus, a 
banker could not debit hits customer with the amount of 
a forged cheque because the latter laid left, his cheque 
book in an unlocked drawer (y). 

Bankers paying on foryed itdunemenft stand on a 

(r) Scholfidd v. Karl of Loudedtorough, f 1896] A. 514. 

(*) London Joint Stock Bank v. Macmillan, [I918J A. (J. 777 ; 
approving Young v Grok (I827J, 4 Binif. 253. 

</) RobarL, v. Tucker, (1851) 10 Q. B, MO; Hall v. Fuller (1820), 
5 B. & C. 750. 

{«) Hall v. Fuller, supra. 

(z) Kepitigalla JtulA^r Estates, Limited v. National Bank of India , 
1909] 2 K. B. 1010. r 

iu) Bank of Ireland v. Evans' Trustees (1855). 5 H. 1, Vue. 389, 

tjto. 
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somewhat different footing. Section 60 provides that 
a banker who pays in good faith and in the ordinary 
course of business a cheque, bill, or other draft on 
himself to order on demand, bearing a forged indorse¬ 
ment, is deemed to have paid in due course. He is, 
therefore, not liable to his customer for the amount. 
Only bankers are protected by this section (c). 

A person paying money under a forged instrument to 
a bona fido payee may recover it, if he was not negligent 
in making the payment, and if the mistake is discovered 
and demand made for repayment before the position of 
the payee lias been altered ; but as even the delay of a 
day may seriously compromise the position of a man of 
business, it seems in practice the payer will seldom be 
entitled to succeed (a). But as no title can be made 
through a forged indorsement the true owner of a bill 
may recover the proceeds, even from an innocent third 
party, as money received to his use, or may recover 
damages for conversion from any person who has 
wrongfully dealt with the bill so as to cause him loss (6). 

Post Dating.—A post-dated cheque, bearing a penny 
stamp, may be sued on at maturity, notwithstanding 
the provisions of s. 38 of the Stamp Act, 1891 (c), and 
it may be validly negotiated before the due date to a 
holder in due course (d). 

(z) Ogden v . Benas (1874), L. It. 9 C. P. 513. 

(a) See Cocks v. Masterman (1830), 9 B. & C. 902; London and 
River Plate Bank v. Bank oj Liverpool, [1896] 1 Q. B. 7; I Com. 
C&8. 170. 

(ft) Arnold v. Cheque Bank (1876), l C. P. D. 578. This must, of 
course, be understood subject to the protection afforded by the Act. to 
bankers. Cf. Bavins v. London and South Western Bank, [1900] 
l Q. B. 270; 5 Com. Cas. 1. 

(c) Royal Bank of Scotland v. Tottenham, [1894] 2 Q B. 715. 

(dljluchrotk v. Eduvris (1889). 00 L. T. «3U. 
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Promissory Notes. 

A promissory note is defined by the Art to lie (e) 
“ an unconditional promise m writing made by one 
person to another signed by the maker, enraging to 
pay, on demand or at a fixed or determinable future 
time, a sum certain in money, to, or to the order of, a 
specified person or to bearer." An instrument in tho 
form of a note payable to maker's order is not a uote 
until indorsed by the maker (/). If on the face tho 
note purports to be both made and payable within the 
British Isles, it is an inland note ; any other is a foreign 
notc(/). The usual form of a promissory note is as 
follows : 

Hot). York, August. 5th, 1880. 

[Three] months after date [or on demand] 1 
(iStamr.) promise to pay A. B. or order [or bearer] 
fifty pounds. 

A. F. 0. 

Here A. F. 0. is the. maker and A. B. the payee; 
when A. B. puts his name on the back he becomes an 
indorser. The difference between a note and a bill 
aro manifest; a bill has three original parties, a note 
has but twoi 

The contract of the maker is to pay the note according 
to its tenor, and he may not deny to a holder in due 
course the existence of the payee, and his then capacity 
to indorse ( g). This liability may be joint, or joint and 
several, according to the number of makers—for any 
number may jointly make a note—and their liability 


(e) Section 83, 


(/) taction 83. 


( g ) taction 88. 
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depends upon the tenor of the note. Thus, “ I promise 
to pay,” etc., signed by more than one person, is a, 
joint and several promise (h) ; “ we jointly agree,” etc., 
is a joint promise. There is no liability till delivery 
of the note, for until then the instrument is incom¬ 
plete (»). 

Presentment for Payment. —This is necessary in sonic 
eases, and then the formalities as to time, place and mode 
of presentment should be observed ( k ). A note payable 
on demand, which has been negotiated, is not deemed to 
be overdue for the purpose of affecting the holder with 
defects of title of which he had no notice, by reason 
that it appears that a reasonable time for presenting it 
■ has elapsed since its issue (/); but after indorsement 
it must be presented within a reasonable time of the 
indorsement or the indorser will be discharged (m). In 
this respect the law relating to bills and to notes differs. 
A note made payable at a particular place must be 
presented for payment at that place ; in any other case 
presentment for payment is not necessary to make the 
maker liable (n); but it is always necessary to make 
the indorser liable (o). 

Generally.— Subject to the necessary modifications, 
the provisions of the Act as to bills apply to notes, 
except as above, and excopt those relating to : (1) pre¬ 
sentment for acceptance ; (2) acceptance ; (3)acceptance 

(A) Section 85. 

(*) Section 84. 

( k) Aa to these, aw ante., pp. 341, 332 ; ami see &». 88, 87. 

(l) Section 86 (3); Glasscock v. BaUs (1800), 24 Q. K 1). 13. 

{m) Section 86 (1). 

(») Section 87 (1). 

(©) Section 87 (2). 
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tuprt i protest; (■)) bills in a set (p). Ami protest of a 
foreign note on dishonour is not necessary (</)■ 

In applying such provisions to notes, the maker of 
the note (terra pond a to the acceptor of a hill, and the 
first indorser of a note corresponds to the. drawer of an 
accepted hill payable to drawer’s order (r). 

li\NK Xori-:*. 

These aie. promissory notes issued liv a hanker, payable 
to bearer on demand. Their properties were considered 
in the leading case of Miller v. Riicr (s), wlieie laird 
Mans field recognised them as negotiable instruments. 
“ They are not goods. nor .securities, nor documents 
for debts, nor are so esteemed ; hut aie treated as 
money._ns cash, in the ordinaiy coiicse and transaction 
of business, by the general consent of mankind ; which 
gives them the, credit uml ounonoy of money, to all 
intents and purposes. They are as much money as 
guineas themselves are ; or any other current, coin that 
is used in common payments, as money or cash." 

In a later case. Denman. J.. said that Hank of 
England notes differ from ordinary promissory notes 
and notes of other hanks in two important, character¬ 
istics, viz., they are always payable, to bearer without 
indorsement, and they are legal tender for the amounts 
represented bv them. lie. did not consider that the 
ordinary rules relating to hills would of necessity relate 
•o bank notes, though they do relate to promissory notes 
'enerally. In this particular case he decoded that the 
iteration of the number on a hank note was an altera¬ 
tion sufficient to discharge the bank from liability on 

( p ) Section 8U. (r) Section HU (2). 

(?) Sect ion 85) (4). (*) ) 8m. L C. (12th «*<J.) 
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the note, though had the ordinary rule prevailed, no 
alteration affecting the contract having been made, the 
liability would have remained (<). So also, in tiuffell v. 
Bank of England («), Jksbel, M.R., said : “ A Bank of 
England note is not an ordinary commercial contract 
to pay money. It is, in one sense, a promissory note 
in terms, but no one can describe it as simply a promis¬ 
sory note. It is part of the currency of the country. 
It has long been made so by Act of Parliament, it is u 
legal tender for any sum above £5, and it must be 
issued to any one who brings a certain quantity of 
bullion to the bank, and demands it, ns ho has a light 
to do, for the purpose of using it as a currency ” (./;). 

(I) bid* llmd v. Il'c/io (iss;|), 11 (y li. |>. M. no. 

(«) ( 1S82), 0 q. R. I>. .Vu. 

(r) Pngti ; anti sec rrmarkft of limor, at p, ,%7. 



( 361 ) 


INSUUANCU. 

Insubamok has been stated to be u eimtiaet either to 
indemnify against a loss which may arise upon the 
happening of some event, or to pay, on the happening 
ol some event, a sum of money to (lie person insured. ,.. 
The instrument containing the contract to insure is 
called u ynlicy oj insurance, the person insured is called 
the assured or insured, and the person who insures 
is called the insurer, assurer, or the uiukricri-ler, the 
latter term lining used chietly in the case of insurance 
ol marine risks. 

There are many loans ol this contract, lor a mail may 
agree to ineuio anything, Irom a pane ol glass to his 
owu lile : hut the three loans ol greatest importance are 
Life Insurance, Fire Ins in mux, and Marine Insurance. 
Those will be considered separately. 

In Carter v. Boehm (y), Lend iManshblij said, 

'' Insurance is a contract on speculation "; and this 
being the ease, it is frequently hard to distinguish, os 
regards principle, a contract to insure lroni an ordinary 
wager, in Godsall v. Bolderu (r), Lord I'.i-LICNBOHOUGH 
said that insurance was in its nature a contract of in¬ 
demnity, as distinguished from a contract by way iif 
gaming or wagering. This means that it is not an 
agreement to pay money on the wo,e happening of a 
certain event, but to compensate the insured for any 
damage suffered owing to its occur, enco. This state¬ 
ment, though true of mariue and fire insurance, does 

[tji l bus L. U. (ICtli i si./ Oiiii, ItJ'J, 

(;) 2 Urn. L. V. (12Ui cd.j 2311, 210, 


It 
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not accurately describe the contract of life insurance; 
the latter is an engagement to pay a certain sum of 
money on the death of a person, and when once fixed 
it is constant and invariable (o). Another distinction 
suggested is, that in the case of a wager, there is no 
interest in the result of the event entitling to com¬ 
pensation if it does not occur, whereas in all insurance 
, contracts such an interest niust exist, i.e., there must be 
what is styled an insurable interest. 

It has just been said that in some of its forms the 
•ontract is one of indemnity, e.g., A. insures a house 
against fire for £1,000; in oourso of time suppose the 
house to be burnt down ; if £550 will restore it. that 
amount, and that amount only, can be obtained. “ The 
very foundation, in my opinion, of every rule which has 
been promulgated and acted on bv the courts with 
regard to insurance law is this, vis., that the contract 
of insurance contained in a marine or fire policy is a 
contract of indemnity, and of indemnity only, and that 
this contract means that -the assured, in case of a loss 
against which the policy has been made, shall be fully 
indemnified, but shall never bo more than fully indem¬ 
nified ” (i»). Thus, A. agiced to sell a bouse to IS. for 
’£3,100, and had insured the premises against fire. 
Before completion of the contract to sell, the house 
was burnt, and the. insurance company, not having been 
informed of the contract of sale, paid ike amount of 
damage; subsequently the purchase was completed, 
and the vendor obtained the full value agreed, and it 
was decided that the amount of the insurance money 

” (a) Dolby v. Indian and London Life Insurance Co. (1865), 15 C. B. 
365 ; 2 Sm. L. C. (12th ctl.) at p. 243. 

' ;(6) Brett, L.J., in CasteUain v. Preston (1883), 11 Q. B. I>. 380, 
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niUHt bo refunded to the company (c). In giving 
judgment, Bowen, L.J., said: “ What is really the 
interest of the vendors, _the assured '! Tlieir insurable 
interest is‘ this—they htul insured against lire, and they 
had then contracted with the purchasers for the sale 
of the house, and, after the contract, lint- before com¬ 
pletion, the fire occurred. Tlieir interest, therefore, is 
that at law they are the legal owners, but their beneficial 
interest is that of vendors, with a lien for the unpaid 
purchase-money. That, was decided in the case of 
UdHingridge v. Royal Efchanyc Assurance Corporation (d) f‘ 
hot can they keep the whole, having lost only half ? 
Surely it would be monstrous to say that they could 
keep the whole, having lost only half . . . They would 
ho getting a windfall by the fire, their contract of in¬ 
surance would not be a contract against loss, it would he 
a speculation for gain ” (r). 

Contracts of insurance are uberrima Jidei , and every 
fact of any materiality must lie disclosed, otherwise 
there is ground for rescission. ‘‘ flood faith forbid*" 
either party, by concealing what lie privately knows, to 
draw tho other into a bargain from his ignorance of 
that fact and his believing the contrary ” (/); and in 
thoso contracts the rule is strictly enforced, as the facts 
are generally within the knowledge ol the, insured alone. 
Thus, speaking of murine, insiiianec. Ainould siivs (g ); 
“ The principle Is now firmly established that, the mis¬ 
representation from mistake, ignorance, or accident, of 

lc) 'ViuleUuin v, /W„»(1XK;I), 11 Q. 11, I), .1MI. 

(«i) (1878), 3 Q. B. U. 173. 

(e) (,'asteUain v. Preston, supra, at j». 401. 

(/) Lnid Mansfield, in Carter v. Boehm (1705;, 1 Kill. L. C. 
(J2th cd.) at p. 560. 

(g) Marine Insurance, § 535; and m.*<s Hla< mu kn, J , m iouidoi v. 
Tender (1«74), L. R. » Q. B. 537. 
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any material fact, however innocently made, will avoid 
the policy quite as much as in eases where such mis¬ 
representation arises from a wilful intention to deceive.” 
Life insurance stands on the same footing, fn the ease 
of Lotukm Assurance Co. v. Hansel (h), Jksskl, Al.lt., 
said : “ As r egards the gener al principle, 1 am not 
prepared to lay down the law as making any difference 
in substance between one contract of assurance and 
another. Whether it is life, or lire, or marine assurance, 
1 take if good faith is required in all cases, and though 
there may bo certain circumstances, front the peculiar 
nature of marine insurance, which require to be disclosed, 
and which do not apply to other contracts of insurance, 
that is rather, in my opinion, an illustration of the 
application of the principle, than • a distinction in 
principle.” If has now been settled that this principle 
applies to all contracts of insurance, e.g., a policy which 
covers the risk of a debtor becoming insolvent (i). 

A non-disclosure arising not from any fraud, nor 
from any negligence, but even from want of knowledge, 
may bo ground for vitiating a policy, if on the wording 
of the agreement to insure, such appears to bo the 
intention of the parties ; e.g., when the actual truth of 
statements made is asserted in language amounting to 
a warranty (k). 

The general remarks above apply to all species of 
insurance. It is now intended to deal with matters 
peculiar to the more important forms of this contract. 

(h) (1879), 11 Oh. 1). 303 ; and »oo Lindcmu v. Datbowiujh (1828), 
8 B. & U. 580, 592. 

(t) Seafcm v. Heath, [1899] 1 Q. B. 782; 4 Com. C«is*. 193 ; reversed 
oti the facts, sub iiom. Seaton v. Bar wind, [1900J A. C. 135} 5 Corn. 
Cas. 198. 

(k) Thomson v. d eems (1881), 9 App. Cos. 071. 
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Life Insurance. 

Life insurance is “ a contract by which the insurer, in 
consideration of a certain premium, either in a gross 
sum. or bv annual payments, undertakes to pav to the 
person for whose benefit the insurance is made, a 
certain sum of money or annuity on the death of the 
person whose life is insured " (Z). 

To prevent gambling in these transactions, the Life 
Assurance Act, 1774, was passed. This enacts that— 
(1) no insurance shall he made by anv person or persons, 
bodies politic or corporate, on the life or lives of any 
other person or persons, wherein the person or persons 
for whose use. benefit, or on whose account, such policies 
shall he made, shall have no interest (which means 
pecuniary interest) (m) or by wav of gaming or wager¬ 
ing ; and cverv insiuance made contrary to the true 
intent and meaning hereof shall he null uml void to all 
intent und purposes (n) ; (d) the name of the person so 
interested, or for whose benefit the policy is made, shall 
be inserted in the policy (o); (I!) in all cases where the 
insured has such an interest, no greater sum shall ho 
recovered than the value of the interest at the date of 
the policy (p). If. in the meantime, his interest, ceases, 
lie may vet recover at the death, it being essential that 
he should have his interest only at the date of the 
making of the policy (y). It should further he observed 
that an assignee of a valid policy need not, have an 
interest (r). 

U) Smith's Mercantile I-aw (111 li I il.), j>. 551. 

(m) Tsird Tbntkhmss. in Halford v. Ktjmn (1SH0), to H. A (!. 724. 

(n) Section 1. 

(o) Section 2. (;>) Section 5. 

(y) Dallryv. I ndia, rlr. Co. (1855), 2 ,Hm. 1,. (12th ed.| 211. 

(r) Arhlry v. Arhlry (182ft), 2 Sim. Hit. 
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. A person who has effected a policy on the life of 
another in which he has no insurable interest cannot 
as a rule repudiate the policy and recover the premiums 
paid (s); but he may do so if he was induced by the 
fraud of the insurers to believe that he was effecting a 
valid and legal policy, because in such case (he parties 
are not, in pari ilAido (I). 

What is an'insurable interest? It is difficult to 
describe, but the following illustrations will show what 
has been the opinion of the courts under the circum- 
stances therein existent,. A creditor may insure the life 
of his debtor to the extent of his debt, (u ); a trustee 
may insure in respect of the interest of which he is a 
trustee (.r); a wife may insure her husband (?/): a 
husband may insure his wife ( 2 ); and a man may 
insure himself; but a father lias not necessarily an 
insurable interest in the life of his son (a). 

Where a policy lias been effected on the life of a 
person who subsequently becomes an alien enemy, the 
polioy does not become void and the continued payment 
, and receipt of premiums does not involve unlawful 
intercourse with an alien enemy, but in the event of 
the death of the assured the right of his executors to 
demand payment of the policy moneys is suspended 
during the war (6). 

: v . By the Married Women’s Property Act, 1882, s. 11, it 
is provided that a married woman may effect a policy 

(«) Horse v. Pearl Life Assurance Co., [1904] 1 K. B. 563. 

U) Hughes v. Liverpool Victoria, etc. Society, [1916] 2 K. B. 482. 

(tt) Oodsall v. Boldero (1807), 2 Sm. L. C. (12th ed.) 233 

*(*) Tidswell v. Ankcrstexn (1792), Peake, 161. 

(V) Herd v. Royal Exchange Assurance Co. (1796), Peake, Add. Oh. 70. 

(*) Griffiths v. Fleming, [1909] 1 K. B. 805. 

(«) Halford v. Kymn (1830). 10 B. k C. 724. 

(6) Seligman v. Eagle Insurance Co., [1917] 1 Oh. 619. 
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upon hor own life, or upon the life o{ her husband, for 
her separate use. Further, it provides that if a man or 
i married woman effect a policy upon his or her own 
life, or o« each other’s lives, and the policy is expressed 
to lie for the benefit of the other or for t he benefit, of th» 
children, this shall create a trust (c), which, so long as 
any object of the. trust lemains unperformed, shall not 
form part of the insured's estate, nor lie subject to the 
insured’s debts. Hut if it lie proved that the policy was 
effected, and the premiums paid to defraud the creditors 
of the insured, these will be entitled out. of the moneys 
payable, under the policy, to n sum equal to the premiums 
paid. 

Assignment of the Policy. —The Policies of Assurance 
Act., t.stiT, first conferred on an assignee the right to sur 
in Ids own name,; but (i) the assignee is liable to lx 
defeated by defences which would liavo been good 
against, tlm assignor (d ); (ii) lie should 'give written 
notice to the insurance oompauv, for in the event of S 
second or further assignment, the priorities will depend 
upon the date of this notice ; and further, any bond full 
payment made by the company previous to such notici 
will be valid in favour of the. company {«). The com¬ 
pany must specify on the policy the place of husineei 
at which such notices may he given, and upon receiving 
notice it must acknowledge the receipt of it in writing (/) 

Fire Insurance. 

Fire insurance is a contract, one party to which under* 
takes to indemnify the, other against the consequence 

M If tlie true fails, the money goea into tho ilra-aned'a valuta' 
((■Leaver v. Afiilwil He »enr Fund Lift AwoeirUinv, 11892] 1 Q. B. 147). 

[d) Section 2. (e) Section X (f) Section* 4, 0,- 
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of a fire happening within an agreed upon period, in 
return for the payment of money in a lump sum or 
by instalments. The insured must have an insurable 
interest in the premises insured, i.e., he must be in 
such a position that he incurs loss by the burning ; 
thus, a creditor may insure a house over which be has a 
mortgage (</); a warehouseman may insure his customer’s 
goods (h). 

A contract of fire insurance made by an agent without 
authority cannot he ratified by the principal after and 
With knowledge of the loss by fire of the ,subject-matter 
insured ( i ). 

The contract being one of indemnity, only the amount 
of loss actually suffered can he recovered ; this 
Bowen, L..T., calls “ the infallible rule ” (k). 

By the hire Prevention (Metropolis) Act, 1774, s. 83, 
it is provided that any interested person may procure 
that the insurance money shall he laid out, in rebuilding 
the promises, but a dear and unambiguous request to 
the insurers to rebuild should be made. This right is 
of general and not merely of local application, and a 
judgment creditor of the person insured who seeks to 
attaoh the insurance moneys cannot deprive a person 
interested of his right to have the moneys expended in 
rebuilding (l). Instead of rebuilding the place them¬ 
selves, the insurer may permit the parties claiming the 


• (if) Westminster Fire Office v. Glasgow J J roridrni Investment Society 
(1888), 13 App. Cab. 099. 

(h) Waters v. Monarch Assurance Co. (1850), 5 E. & B. 870. 

(i) Grover and Grotrr v. Matthews, [1910] 2 K. B. 401. This rule 
do$8 not apply to contracts of marine insurance. Sec post , p. 382. 

( k) Castellain v. Preston (1883), 11 Q. B. D., p. 401. Sc© also ante, 
pp. 302, 363, where the facts of the case are set out and the application 
of this principle generally to contracts of insurance is discussed. 

(l) Stnnolt v. Bowden, [1912] 2 Ch. 414. 
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money to <lo so upon sufficient, security being given 
tlmt. (lie money shall lie laid out. in such rebuilding (»»). 

AssigntitpiU of the Policy. -This is allowed only with 
the consent of the office (w), and the benefit of the 
insurance will not run with the property, nor is the 
vendor even trustee for the purchaser of any money 
recovered (o) ; us a fact he will have to return it to the 
company (;i). 

Rights and Duties. There is. of course, the ordinary 
right to he paid the value of the insurable interest on 
the burning of the property, and also the corresponding 
duty of paying the premiums. The property must, bn 
accurately described in the. policy, and any material 
variation will be fatal ; eg., a police entered into by a 
person not. a linen draper including 1 linen, wearing 
apparel, and plate,” was held to be exclusive of anything 
but household linen, and linen bought for sale purposes 
was therefore not within it (g). It, is frequently agreed 
that, notice of loss shall be given within a certain time 
to the company or its agents, and that, this shall be 
accompanied with particulars; and it nifty be made a 
condition precedent to recover ing (r). 

SlJBROO ATIO.N'. 

The insurer is entitled to every right of the assured, 
or, as Brett, L.J.. says : “ As between the umler- 

(m) tys; Westminster lire Office v, tltaojow 1'rovident I nvrstmsrU 
Society, supra. 

{ n ) Sadlers' Co. v. Bedrock, 2 Atk. 5. r i4 (decided in 17111) 

to) Raynor v. Preston (18HI), IS Oil. I). 1. 

(p) See aide, pp. 302, 303. 

0/) Wntrhnrn v. Langford (1813), 3 Camp. 422. 

(r) ffamil v. Harvey (18.73), S Etch. 8)11. 
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^writer (*) and the assured, the underwriter is entitled to 
the advantage of every right of the assn red, whether 
such right consist in contract, fulfilled or unfulfilled 
or in remedy for tort capable of being insisted on or 
already insisted on, or in any other right, whether by 
way of condition or otherwise, legal or equitable, which 
can be, or has been, exercised or has accrued, and whether 
such right could or could not be enforced by the insurer 
in the name of the assured by the exercise or acquiring 
of which right or condition the loss against which the 
assured is insured can he, or has been, diminished ” (t). 
This is called the, doctrine of subrogation. It entitles 
the insurer who pays the insured not only to the value 
of any benefit received bv the latter by way of com¬ 
pensation for actual loss, but also to the value of anv 
rights or remedies the insured may have against, third 
partias in respect of the damage ; if, therefore, the 
insured renounces such lights, to which the insurer 
would be subrogated, he is hound to make up the 
amount to the insurer (u). But, on the other hand, 
this doctrine allows an insurance company to enforce 
only those rights which the assured himself could have 
enforced, and therefore, when a wife feloniously burnt 
her husband’s property, and the company brought 
an action against the man and his wife for her misdeed, 
the action was dismissed, as the husband could not,, as 
;,the law then stood, bring an action against her (z). 

[i) The contract in this particular cast- was a fire policy; but 
.though the term underwriter is moro usual in connection with marine 
insurance, its use is not confined to that form of insurance. 

(<) CatteUain v. Preston (1883), 11 Q. B. I)., p. 388. 

(it) West of England Fire Insurance Co. v. hoars, [1807] 1 Q. B. 

m. 

(x) Midland Insurance Co. y. Smith (1881). (» Q. B. T). fiOl. 
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The law r«;ltiiin '4 In marino insurance lias been codifie 
by the Marine Insurance Act, 1900. It has thcrefoi 
become unnecessary to cite many of the older cases e 
authorities for the propositions of law which are lai 
down ; but some have been retained for purposes < 
illustration where the scope and meaning of a sectio 
is not at, first sight apparent. 

Marine insurance is a contract of indemnity again/ 
losses incident to marine adventure accruing; to tli 
ship, cargo, freight, or other subject-mat ter of a polic 
during a given voyage or voyages, or during a give 
length of time (h). The person who is indemnifie 
is called the “assured, " or the “ insured,” the oth( 
party being styled the “ insurer or the “ underwriter. 
The policy may be so extended as to protect the assure 
against losses on inland waters or on any land risk whio 
may be incidental to a sea voyage (r). The contract: 
generally entered into through the agency of broken 
who are responsible to the underwriters for the pri 
mium (d), and the mode of contracting and the variot 
details are much regulated by the custom of the differs® 
associations whose members are engaged in this particula 
kind of transaction. 

All persons who have insurable interests may h 

(a) Reference* to sections nre 1o tho*e of the Marine Insurance Ac 

mi. 

(b) Section 1. 

(r) Section 2 (1). 


(d) See ante, |>. 
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insur , iy arc alien enemies (e), and anv 

companies or persons not. under disability may be 
insurers. 

Amongst subject-matters o£ marine insurance may 
be named the ship, the goods connected therewith, the 
cargo, freight, money lent on bottomry, etc.; but as in 
other contracts, so in marine insurance, there can be 
no valid agreement with regard to illegal trading. 


Assignment of Policy. 

When a person has insured his interest, in any yessel, 
cargo, or freight, ho may assign his policy to another, 
unless the terms of the policy forbid it, anil that other 
may sue in bis own name, but is liable to be met by 
the same defences as would have been valid against the 
original assured ; e.t)., that the policy is void through the 
non-disclosure of material facts bv the assignor (J). 
The policy may ho assigned either before or after loss (if). 
An assured who has no interest cannot assign ; but 
this rule does not affect the assignment of a policy after 
loss (h). An assignment can be made by indorsement, 
or (if the policy bo indorsed in blank) by delivery (//). 


Insurable Interest. 

A person lias an insurable interest when be is 
interested in a marine adventure, and in particular 
where he stands in any legal or equitable relation 


(e) Brandon v. Nesbitt (1704). 0 T. R. 20. 

(/) IK. Picker eg ill it* Sant v. F.nndon ami Provincial , etc. Insurance 
Co., [1912] 0 K. B. 014. 

• (fj) Section 50. 

(h) Sect ion 51. 
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to the adveulure or to any insurablo propurty (ij at 
risk therein, in consequence o£ which lie may benefit 
by tho safety or duo arrival of insurable property, 
or may be prejudiced bv its leas, damage, or detention, 
or may incur liability in respect thereof (k). There 
is a marine adventure where insurable pioperty (f) is 
exposed to maritime perils, or where the earning of 
freight, etc., or the security for advances is endangered 
by the exposure of insurable pioperty to maritime 
perils, or where any liability is incurred, by a person 
interested in or responsible for insurable property, 
by reason of maritime perils (/). Such interest must 
exist at the time of the loss, but may accrue during tho 
pendency of tho policy, and if the guilds aie insured, 
“ lost or not lost,’’ such interest, in them may he acquired 
after loss has actually occurred, unless at the time of 
effecting the insurance, the assured was aware of the 
loss and the insurer was not, (m). Defeasible and 
contingent interests are insoluble, and so is a partial 
interest of any nature (a). 

The following are examples of poisons having an 
insurable interest: 

(a) Shipowners and owners ol goods—to the extent 

of the valuo of their interest (o). 

(b) A mortgagee—to tho extent of tho sum due to 

him ( p). 

(c) A mortgagor—to tho full value of the property (pj. 

(d) An insurer—who may reinsure to the extent 

of his liability ( q). 

(*) Ship, gooib or other not tables (-. 3 (2) (a);. 
ik) Section o. 

(0 Section 3 (2). (o) Section 1J (3). 

t»n) Suction 0. (//) Section 11 (1). 

(/t) Sections 7, (y) Section 'J. 
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(e) A bottomry bondholder—to the extent of the 

amount payable to him under the bond (r). 

(f) A person who has advanced money for the ship’s 

necessaries («). 

(g) A person advancing freight—if such freight 

is not repayable in caso of loss (t). 

(h) The master and crew may insure their wages (a). 
An assignment of the interest of the. assured in 

the subject-matter insured, does not, in the absence 
of express or implied agreement, transfer the rights of 
the assured under the policy (x). 


. Uambli.no Policies. 

Where the assured has no insurable interest anil 
no expectation of acquiring such an interest at the 
time of the contract, the policy is void. So are policies 
made “ interest or no interest,” or “ without further 
proof of interest than the policy itself,” or policies 
made “ without benefit of salvage to the insurer,” 
,eXcept in eases where tlicro is no possibility of 
salvage ( y ). 

Gambling on loss by maritime perils is now an 
offence punishable by fine or imprisonment. The 
prohibition extends to (i) contracts made bv a porson 
^Without having any bona fide interest in the safe arrival 
pf tho ship or the safety of the subject-matter insured, 
.'or a bona fide expectation of acquiring such an interest, 
jard (ii) to contracts made by any person in the employ- 
ment of the shipowner (not being a part owner) where 

(»•) Section 10. 

(#) Moran A Co, v. L'zciUi, [1005] 2 lv. B. 555. . 

(/) Section 12. ( x) Seotion 15. 

{«) Section 11. (y) Section 1. 
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the contract is made “ interest or no interest,” or 
“ without further proof of interest than the policy 
itself,” or 11 without benefit of salvage to the insurer,” 
or subject to any like term. Any broker through 
whom and any insurer with whom such a contract 
has been effected is also guilty of an offence, if he 
knew the nataue of the contract (:). 

Disoi.osurk \ni> Rkprkskntations. 

A contract of marine insurance requires the utmost 
good faith, and if that be not observed by either party, 
the other party may avoid the contract (u). 

It is the duty of the person intending to insure to 
communicate to the insurer every circumstance known 
to him or which in the ordinary course of business ho 
ought to know, which is material to the risk, that 
is, every circumstance which would influence tlio juug- 
uient of a prudent insurer in fixing the premium, ot- 
determining whether he will take, the risk (b). The 
obligation to disclose extends to communications made 
to, or information received by the assured (/>). Thus 
he should communicate news tending to shosv that 
a vessel is overdue, that it. is damaged, or that it is 
lost (c). But there is no need to communicate know¬ 
ledge which tlm underwriters are likely to know, such 
as general trade customs, speculations as to war, 
tempest, etc., nor need the intending assured disclose 
sis opinion on matters relating to the adventure (d). 

{ z) Marine Insurant'' ((^ambling I’olioini) Ad, 1900. 
j[a) Section 17. 

(6) Section 18; aiul arc AMOcuttcd Oil Carrier* Ltd. Union 
Insurance Society, [1917] 2 K. B. 184. 

(c) Gladstone v. King (1813). I W. Sl »S. 35. Sc« also h. 18. 

(d) Carter v. Bwhm (170.1), 1 Sm. L. C. (12th cd.) 550. 
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A principal is ’deemed also to know, and to be bound 
by the non-communication ol, circumstances within 
the knowledge, or which in the ordinary course o£ 
business ought to be within the knowledge oi his 
agent (e). “ It is a condition ol the contract that 
there is no misrepresentation or concealment, either 
by the assured or by any one who ought as a matter 
ol business and lair dealing to have stated or disclosed 
tho lacts to him, or to tho underwriter lor him” (J). 
But this must not be carried too far. Lord Watson 
says (g ): " The responsibility ol an innocent insured 
for the non-communication of facts which happen to 
be within the private knowledge ol persons whom he 
merely employs to obtain an insurance upon a particular 
risk, ought not to be carried beyond the person who 
actually makes the contract on his behalf.” 

Similarly, every material representation made by 
the assured or his agent during the negotiations for, 
and before the conclusion ol, the contract must be 
true, or the assured may avoid the policy. A repre¬ 
sentation may be of fact, ol expectation, or ol belief. 
It is sufficient if a representation of fact be substantially 
correct, and if a representation ol expectation or belie! 
bo made in good faith (A). 

The Polio v. 

The contract is not valid unless expressed in a policy 
of sea insurance (•«'). It must further specify : (1) The 

(e) Suction ID. 

(/) Lindley, L.J., in Blackburn v. \ tgorn (1880), 17 Q. B. 1). 078. 

(g) Ibid., 12 App. Ons. 001, whore tho point was fully coiiNkleretl; 
anti see Blackburn v. 11 a*lam (1888), 21 (J. B. D. 144. 

(A) Section 20. 

(i) Stamp Act, 1801, s. 03 (1). And see Ucnjvrttikrmga Akltetscl- 
akabcl v. Da Coala, L1011J 1 K. B. 137. 
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name of the assured, or (if some person who otfeota the 
policy on his behalf; (2) the subject-matter insured 
and the risk insured against; (3) the voyage, or period 
of time, ot both, as the case may be, covered by the 
insurance; (4) the sum or sums insured ; and (b) the 
name or names of the insurers (A). In the case of 
a floating policy (/) the mime of the ship may be 
communicated afterwards when cargo is insured, and 
the vessel in which it is to go is at the time of insuring 
not fixed upon. In such cases the insured should 
declare the shipment and the value of it as soon as 
he knows of it, and the policy attaches to the goods in 
the order in which they are shipped (»i). Unless 
otherwise agreed, where a declaration of value is not 
made until after notice of loss or arrival the policy 
must bo treated as unvalued (A'). The policy must be 
sigued by or on behalf of the insurer, and where a 
corporation insures it need not he under seal (a). 

The Sup. 

it is customary to draw up a mcnioiamliim of the 
tonus, which is initialled by the undcrwiitcis before the 
execution of the formal policy, and the general piacticc 
of the commercial community is to recognise this 
memorandum (called The Slip) as though it were the 
contract; but at law nothing can bo sued upon but 
the stamped policy, and the slip can he looked at by the 
court for collateral purposes only (e.g., to determine the 

(h) Section 23. 

(l) a policy which describes the insurance in gcncial term* and 
leaves the name of the ship to bo defined by subsequent declaration. 
Sec also ss. 26, 20. 

(m) Seotion 20. 

(a) Section 24. 
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date whoa the risk was undertaken (o)). nor does (.lie 
initialling of the slip create a contract to enter into a 
policy (p). So a document called an “ open cover,” 
by which underwriters agreed to reinsure to the 
extent of excesses over certain amounts, risks taken by 
the original insurers, was held invalid both as a policy 
and as a contract to issue a policy, because it did not 
specify the “ sum insured ” (</). 

Kinds or Marine Pouches. 

Among tho most important divisions is that into 
valued and unvalued policies. In a valued policy the 
amount is fixed by agreement and stated in the policy (r). 
An unvalued policy is one which docs not state the 
valuo of the subject-matter of the, insurance ; hence, 
after a loss, the amount to be paid by the underwriter 
remains a matter of assessment, subject to the limit of 
the sum insured (s). 

Policies may also be divided into voyage, lime, and 
mixed. A voyage policy is one which covers the 
subject-matter “ at and from ” or from one place to 
another or others. A time policy covers it during 
a specified period, which must not exceed one year (<); 
but such a policy may contain a “ continuation clause ” 
to the effect that in the event of the ship being at sea, 
or in the event of the non-completion of the voyage at 
the expiration of the policy, the subject-matter of 

(o) Section* 21, 89. 

(p) Fisher v. Lit'erjtool Marine Insurance Co. (1874), L. R. 9 Q B. 
418. This will not apply to the ease of h fire policy (Thompson v. 
Adams (1889), 23 Q. B. I). 381). 

(q) Homs Marine insurance Co. v. iSmith, [1898J 2 Q. 11. 361; 
3 Com. Ca». 172. 

(r) Section 27. See p. 385. 

(«) Soot-ion 28. 


(0 Section 25. 
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insurance shall be held covered until the ship's arrival, 
or for not more than thirty days thereafter. If the 
risk covered by the continuation clause attaches* either 
a new policy must be issued or the existing policy must 
be stamped in respect of the contract created by the 
continuation clause («).' A policy of insurance made to 
cover a ship under construction or repair or on trial, 
may be stamped as a voyage policy, although made for 
it time exceeding twelve months (r). A time policy 
in which the voyage also is specified, is styled a mixed 
policy, e.g,, A. to X. for six months (x). 

Form of Marini: Policy. 

The. policy may he in print or writing, or partly 
written and partly printed. The form set out below is 
known as Lloyd's S. U. policy, and is the form of policy 
scheduled to the Maiine Insuiance Act, 1900. The 
notes which follow will, it is hoped, elucidate it. 

S. (i. 

£ — - 

iix it knows that A. am / or or Agint us well in his 
own name as for and in tbc mom and names of all and 
every other person or jarsons to whom the same doth, 
may, or shall appertain, in part or in all doth make as¬ 
surance and cause himeelj and them, and every of them, 
to be insured (a), lost or not lost (b) at and from (e) London, 
Upon any kind of goods and meichandiscs, and also upon 
the body, tackel, apparel, ordnance, munition, artillery, 
boat, and other furniture, of and in the good ship or vessel 
called the Mary, whereof is master under God, for this 

(a) Stamp Act, 18111, s. hit, an amended by -■ II of the Finance Act, 
11 ) 01 . 

(a) Revenue Act, 1003, s. 8. 

(x) Section 26. 
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present voyage, John Smith, or whosoever else shall go 
for master in the said ship, or by whatsoever othor name 
or names the said ship, or the master thereof, is or shall 
be named or called; beginning the advonture upon the 
said goods and merchandises from the loading th’Aeof aboard 
the said ship (c) upon the said ship, etc. 

and so shall continue and endure, during her abode there, 
upon the said ship, etc.; and further, until the said ship, 
with all her ordnance, tackle, apparel, etc., and goods 
and merchandises whatsoever shall bo arrived at Melbourne 
upon the said ship, etc., until she hath moored at anchor 
twenty-four hours in good safety (d); and upon the goods 
and merchandises, until the same be there discharged and 
safely landod (e). And it shall be lawful for tho said 
ship, etc., in this voyage, to proceed and sail to and touch 
and stay (f) at any ports or places whatsoever on tlic West 
(■oast of Africa without prejudice to this insurance. The 
said skip, etc., goods and merchandises, etc., for so much 
as concerns the assured, by agreement between the assured 
and assurers in this policy, are and shall be valued at (g). 

Touching tho adventures and perils which we, the 
assurers, are contented to bear and do take upon us in 
this voyago: they aro of the seas (li), men of war, tire (i), 
enemies, pirates (j), rovorB, thieves (k), jettisons (1), letters 
of mart and eountormart, surprisals, takings at sea, arrests, 
restraints, and detainments of all kings, princes, and 
people (m), of what nation, condition, or quality soever, 
barratry (n) of the master and mariners, and of all other 
jjorils (o), losses, and misfortunes, that have 01 shall come 
to the hurt, detriment, or damage of the said goods and 
merchandises and ship, etc., or any part thereof; And in 
ease of any loss or misfortune it shall be lawful to the 
assured, their factors, servants and assigns, to sue, labour, 
and travel for, in and about the defence, safeguards, and 
recovery of the said goods and merchandises, and ship, etc., 
or any part thereof, without prejudice to this insurance; 
to the charges whereof we, tho assurers, will contribute 
each one according to the rate and quantity of his sum 
herein assured (p). And it is expressly declared and agreed 
that no acts of the insurer or insured in recovering, saving 
or preserving the property insured, shall be considered a* 
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a waiver, or acceptance of abandonment (p). And it ia 
agreed by ur, the insurers, thnt. tliiH writing or jiolicy of 
assurance shall be of as much force and ©lied as the surest 
writing or |K>licy of assurance heretofore made in I/)mbftrd 
.Street, dr in the Roval Exchange, or elsewhere in Jx>ndon. 
And so wo, the nssurers, aie contented, and do hereby 
promise and hind ourselves, each one for his own part, 
our heirs, executors, and goods to the assured, their 
executors, administrators, and assigns, for the true per¬ 
formance of the pro Hist's (q), confessing ourselves paid 
the consideration (r) dm* unto us for this assurance by the 
assured, at and after the rate of * 

In witness whereof we, the assurers, have suhscrilKxl 
our names and sums assured in London. 

A\/i. - Com, fish, salt, fruit, Hour, and seed are warranted 
free from average, unless general, or the ship he stranded ; 
sugar, tobacco, hemp, (lax, hides, and skin< are warranted 
free from average under live pounds per cent ; and all 
other goods, also the ship and freight, an- warranted free 
from average, under three pounds per cent., unless general, 
or the ship he stranded (s). 


Notes on the alxtve Form of Policy. 

(a) “ As well in his own name ,” etc. -The words of 
the policy are sufficient to protect all persons who 
possessed an insurable interest at the time of the 
insurance or acquired one during the risk ; and under 
the.m a person interested, who did not authorise an 
insurance to be effected for him, may subsequently, 
even after the loss, adopt and claim the benefit of the 
insurance (y). 

But it is not enough that the person claiming the* 
benefit of the policy should be within the description of 


(y) Section fift. 
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those insured, it the person effecting the policy did not 
in fact intend to insure on his behalf ( 2 ). 

(b) “ Imt or not W<.”--Tho, words cover the assured, 
although tho subject-matter of the insurance has been 
partially or entirely lost at tho conclusion of the 
contract of insurance. These words incorporate an 
exception to the rule that the assured must have an 
insurable interest before the loss, an exception recog¬ 
nised at law. They also entitle the underwriter to 
, his premium, whether the subject-matter has actually 
arrived safely or not (a). But if, when the contract is 
made, the assured is aware of tho loss and the insurer 
is not, the policy is of no avail (b), neither can the 
underwriter retain the premium if he knows of the 
conclusion of the risk («). 


(c) “ At and from " Beginning the adventure on 
the said goods,’’ etc - Those are the, words which deter¬ 
mine the time from which tho insurer is on the risk. 
If the ship is insured “ from ” a place, tho insurer’s 
risk dates from the time when she starts on the voyage 
insured ( 0 ); if she is insured “ at and from.” the risk 
dates from the time when the contract is concluded, if 
at that time she is in safety at that place; otherwise, 
the’ risk commences from the time she arrives in 
%ootNafetv tft’that place [d). If freight is insured the 
risk, under the words “ at and from,” attaches imme¬ 
diately tho ship is in good safety at that place, if the 


freight is chartered freight, otherwise it usually attaches 


} •Boston Fruit Co. v. British and Marine Insurance Co., [1906] 
A. 0. 336. 

I (a) Section 84 (3) (b). (c) Schedule I., r. 2. 

' (/>) Schedule T. t r. 1. \d) Schedule 1., r. 3 («), (b). 
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pro raid as the cargo is loaded (c). Whether the ship 
is insured “ at ” or “ at and from " it is an implied 
condition that she shall commence the venture within 
a reasonalde time unless the delay was caused by 
circumstances known to the insurer before the eon- 
elusion of the contract, or the insurer lias waived the 
condition (/). If a place of departure is mentioned, no 
risk will attach to the underwriter if the ship does not 
sail from that place (//). The insurer's risk on goods 
insured “ from the loading thereof ” does not attach 
until they are on hoard, the risk during transit from 
shore to the. ship is on their owner (It). To meet 
this and the case of loss whilst unloading, a clause is 
often put in the margin of the policy to the following 
effect.: “ including nil rial,- of craft In mid from the 
vessel." 

(d) and (e) “ Until she hnllt moored," He. “ Unhl the 
same be there discharged," rlr. These words are intended 
to fix the date of the cessation ol the insurer's risk. 
Where the risk on goods continues until they are 
“ safely landed,” they must lie landed in the customary 
manner and within a reasonable time after airival at 
the port of discharge, and if they ate not so landed the 
risk ceases (i). So, if it is customary at. the port to 
land the goods by means of lighters, the risk continues 
until the goods are safely landed after transportinethe' 
lighters (k). 

. (f) “ To proceed nnd sail to and touch and stay,” 
etc. —It is the duty of the assured not to deviate, that 

e) Schedule I., r. 3 (r), (U). 

J ) Section 42. ( h ) Schedule I., r. 4. 

9 ) Section 43. (») Schedule J., r. il. 

k) flurry v. Iioyul Ef<hmujr ( o. (1801), 2 Mok & I*. 430 
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is to say, not to go out of the proper course, as agreed 
or as prescribed by custom, between the termini of the 
voyage. Deviation, without lawful excuse, entitles the 
underwriter to avoid the policy, evon though the ship 
has regained her course before any loss occurs, and the 
risk was not increased by such deviation (i). Deviation 
is excused if specially authorised by the policy, or if 
caused by circumstances beyond the control of the 
master or his employer, or if reasonably necessary to 
comply with a warranty ; or to ensure the safety of the 
ship, or to save human life; or to obtain medical or 
surgical aid for any person on board, or if caused by 
barratrous conduct of master or crew, if barratry be a 
peril insured against (wi); but a deviation for the mere 
purpose of saving property is not justifiable (»i). The 
words quoted at the head of this note authorise the 
subject of insurance to proceed to and stay at certain 
ports mentioned in the policy, but not even to stay at 
such ports may tho ship deviate from the voyage; she 
may touch and stay at them in the course of the voyage 
from the port of departure to the port of destination (o). 
Liberty given to a ship insured on a voyage from 
London to Plymouth to touch at any port in the 
English Channel will not excuse a call at Penzance, 
this last-named port being beyond the voyage in question, 
but it would allow a call at Newhaven in Sussex. II 
'after the commencement of the risk the destinatibr 
of the ship is voluntarily changed from that contem 
plated by the policy, this is a change of voyage, anc 
not a mere deviation, and is not authorised by thi 

"(OSeotion 46. 

(m) Section 49. 

(n) Scaramungn v. SUimp (1880), 5 0. It 0. 290. 

for Sohedtilr I„ r. #. 
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clause now being considered (p). Where the destina¬ 
tion is specified and the ship soils for a different 
destination, the risk does not attach ( 7 ). Further, if 
an insurance is effected for a particular voyage and 
there is a change of voyage, the insurer is discharged 
from the timo when the determination to change is 
manifested, even though the ship he lost before she has 
actually changed the course ol the voyage for which 
the insurance was effected (r); but a mere intention 
to deviate which is not carried into effect will not avoid 
the policy (s). Any hardship which cargo owners or 
others may suffer by this state of the law can he. and 
often is, met by a special clause inserted with the assent 
of all parties affected. 

The voyage must he prosecuted with reasonable 
diligence, and unjustifiable delav will discharge the 
insurer (t). The reason is that " the voyage commenced 
after an unreasonable interval ol time, would have 
become a voyage at a different period of the yeai. at a 
more advanced age of the ship, and. in short, a different 
voyage than if it had been prosecuted with proper and 
ordinary diligence; that is. the risk would have been 
altered from that which was intended " (u). Circum¬ 
stances which excuse deviation will also excuse delay (if). 

(g) “ Shall be valued at,” c/e.—The value of the 
subject-matter as stated is accepted for the purposes 
of assessing compensation when a loss has happened 
as the true value, and is conclusive between the 

ip) Section 45 (1). 

(q) Section 44. (•<) Section 4<i (3), 

(r) .Section 45 (2). (t) Sect ion 4 v 

(u) Mount v. Larkiiw (iS32(, S Bing. 122, ;*r Timm:.. ( 

(*) Section 40. Sec ante. pp. 333, 3SI. 

N.L. 
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usurers and the assured except for the purpose oi 
determining whether there has been a constructive 
total loss (y) ; unless there is evidence that the amount 
fixed was fraudulently stated, or intended by both 
parties as a mere wager. “ An exorbitant valuation 
may be evidence of fraud, but when the valuation is 
bond fide, the valuation agreed upon is binding (z). 
The effect of a valued policy may be illustrated by the 
case of Bubnoral Company ( S.S.) v. Marten (a). The 
defendant in that case insured a ship valued in the 
policy at £33,000. Tho ship incurred salvage expenses 
and a general average loss. In the salvage action the 
real value of the ship was proved to be £40,WO, and 
in the average statement the rights of tho parties were 
adjusted upon the footing that £40.000 was the con¬ 
tributory value of the ship. The insurers were held 
liable to make good to the owners only 33-40ths 
of the salvage and general average losses; that is, to 
pay in the proportion of tho insured value to the con¬ 
tributory or salvage value 

(h) “ Perils . . . of the seas.’’ —The clause in which 
these words occur defines the various dangers against 
Iobs in connection with which the insurers agree to 
indemnify the assured. The term “ perils of the 
seas ” refers only to fortuitous accidents or casualties 
of the seas, and does not include the ordinary action 
of the winds and waves (b). The indemnity is against 

(y) Section 27. 

(z) Bovill, O.J., in Barker v. Janson (1868), L. R. 3 C. P. 306. 
Sec also The Main, [ 1894] P. 320. 

(а) [1002] A. C. 511 ; 7 Com. Cas. 202. 

(б) Schedule I., r. 7. Under perils of the Btas are comprehended 
winds, waves, lightning, rocks, shoals, collisions, and in general all 
Causes of loss and damage to the property insured, arising from the 
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accidents which may happen, not against events 
which must happen; nor need the loss bo occasioned 
by extraordinary violence of the winds or wavos. If a 
vessel strides upon a sunken rock in fair weather and 
sinks, this is a loss by perils of the sea. And a loss by 
foundering, owing to a vessel coming into collision with 
another vessel, even when the collision results from 
the negligence of that other vessel, falls within the 
same category (c), A loss brought about by negligent 
navigation will be covered, if that which immediately 
caused the loss was a peril of the sea, even if tho 
negligence is that of the assured himself, so long as it 
does not amount to wilful misconduct ( d ). Damage 
done bv rats to a vessel which prevonts her from sailing 
is not a peril of the sea; but if in consequence of the 
ravages of rats sea water enters the ship and damages 
the cargo, thero is a loss by a peril of the seas (e). 

The case of The Inchmaree (/) should he noted. In 
that case a vessel was lying at anchor of! the shore, 
about to proceed on her voyage ; the boilers were being 
filled by means of a donkey-engine; owing to a failure 
on the part of somebody on hoaid to see that a certain 
valve was open, the valve remained closed, and conse¬ 
quently, in the operation of pumping, water was forced' 
back, split the air chamber, and disabled the pump. 
The House of Lords decided that the damage was not 


elements, uiul inevitable accidents, other than (hone of capture and 
detention (Phillips, h. 1009). 

(r) The Xaniho( 1887), 12 App. Can., at p. 000, jut Lord Hkrschbll. 
{d) Trinder dc Co. v. Thames, etc. Marine Insurance Co., [1898] 
2Q. B. 114; 3 Com. Cas. 123. 

(e) Hamilton v. Pandorf (1887), 12 App. Cas. 518; of. E. D. 
Sassoon v. Western Assurance Co , [1912] A. C. 501. 

(/) Thames and Mersey Marine Insurance Co. v. Hamilton (1887), 
' 12 App. Cas. 484. 
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caused by “ perils of the seas,” nor by any cause similar 
to “ perils of the seas,” and that the insurers were not 
liable on the policy. In consequence of this decision 
a special clause-styled The Inchmaree claifee—is now 
usually added to the policy. It covers (amongst other 
things) certain losses caused by the negligence of master, 
mariners, engineers, and pilots, or through explosives, 
etc., or any latent delect in the machinery or hull. But 
the operation of the clause must be conliued to the 
specific causes of loss enumerated, and not extended to 
matters ejusdem generis. Thus, the clause has been held 
not to cover damage caused to the hull of a ship by a 
boiler falling into the hold while it was being lowered 
by a floating steam crane of which the tackle was 
defective {g). 

(i) “ Fire.” —The peril insured against is not merely 
unintentional burning; for instance, a fire voluntarily 
causod in order to avoid capture by an enemy is 
covered by the policy ( h ); or a fire intentionally 
caused by a person other than the assured (i). A 
policy on goods will not cover any loss caused bv 
a fire resulting from the condition in which they were 
shipped (I 4 ). 

(j) “ Pirates.”—The term includes passengers who 
mutiny and rioters who attack the ship from the 
shore (l). But the expression must be construed in 
its popular sense as meaning persons who plunder 

(g) Stott (Baltic) Steamers, Ltd. v. Marten, [1916] 1 A. C. 304. 

(h) Gordon v. Rimminqton (1807), 1 Camp. 123. 

(i) Midland Insurance. Co. x. Smith (1881), 6 Q. B. D. 561. 

(k) Boyd v. Dubois (1811), 3 Camp. 133. 

(l) Schedule I., r. 8. 
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indiscriminately for private gain and not persons wbo 
seize property for some public political end (m). 

(k) " Thieves ."—Clandestine theft, or theft com¬ 
mitted by any of tho crow or passengers, is not included 
in the term “ thieves ’’ as used in this clause of tho 
policy («). 

(l) "Jettisons." -This means the throwing overboard 
of tackle or cargo to lighten the ship bona lido and in 
an emergency. As a rule the insurer is not liable to 
indemnify the owner of the goods if they were being 
carried on deck or in deck houses; but custom of the 
trade or express agreement mac throw the loss on the 
insurer (o). 

(m) “ Arrests, restraints, elr. . . . of l.mi/*. print) s, 
and people." —This refers to political or executive a-ts, 
such as capture in time of waj by an enemy, stoppage 
of neutral vessels suspected of mirviiig enemy's goods, 
embargo in time of peace, etc. (p). A declaration of 
war by Ilis Majesty which renders the further prosecution 
of a voyage to an enemy port unlawful is a restraint of 
princes, although the assured may voluntarily abandon 
the adventure (ij). But this principle does not apply 
to an enemy ship proceeding to an enemy port, and in 
such case a mere declaration of war will not entitle the 
owner of British goods on board to treat tLem as a 

(m) Republic of Bolivia v. Indemnity Mutual Marine Assurance 
Co., [1900] 1 K. B. 786. 

(») Schedule I., r. 9. 

(o) Miltoard v. Bibbert (1842), 3 Q. B. 120. 

(p) Schedule L, r. 10. 

(?) British and Foreign Marine Insurance Co. v. Sanduy de Co., 
T191611 A. C. 060 ; and see poet, p. 401. 
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constructive total loss, because the captain of the ship 
puts into a neutral port of refugo to avoid the risk of 
capture, before the peril has actually begun to operate (r). 
There must be an actual restraint in existence; a 
reasonable apprehension that a restraint will be im¬ 
posed, though justified by the event, does not excuse 
the abandonment of the voyage (»). Thus, where cargo 
was insured against capture and there was every reason¬ 
able ground for anticipating that the vcbscI would be 
captured if she sailed, and the assured to avoid that 
risk discharged the cargo before the vessel left port 
and abandoned it to the underwriters, it was held that 
he could not treat this as a constructive total loss, 
because the peril insured against had never begun to 
operate (t). The mere operation of a municipal law 
preventing the delivery of goods at their destination 
(e.g., the landing of cattle suffering from disease) is a 
“ restraint of people ” (u). 

The proporty of an alien enemy cannot of course 
be insured against capture during war with this country; 
but if such' property were insured and seized by the 
Government of the assured before an actual state of 
war existed, the subsequent breaking out of war would 
not invalidate the contract of insurance, although the 
right to recover would be suspended during the con¬ 
tinuance of hostilities (*). The insurer is not liable 
under this heading for loss occasioned by riot, or by 
^ordinary judicial process (y). 

(r) Beclcer, Gray <9 Co. v. London Assurance Corporation, [1918] 
A. C. 101. 

(») Italic, Italic <t Co. v. Mitsui <fc Co., [1917] A. C. 227. 

(I) Kacianoff r. China Traden Insurance Co., [1914] 3 K. B. 1121. 

(«) Milter v. Law Accident Insurance Co., [1903] 1 K. B. 712. 

(x) Joneon v. Driefontein Consolidated Mines, [1902] A. 0. 484 | 
7 Own. Cm. 298. (jr) Schedule L, r. 10. 
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It is not unusual for insurers to stipulate by a specia 
clause in the policy that they shall not be liable for lost 
caused bv capture or seizure. This clause is known ai 
the F. C. & 8. clause (free of capture and seizure), ant 
usually runs as follows “ Warranted free, of capturi 
seizure and detention and the consequences thereof or Oj 
any attempt thereat piracy excepted, and also from al 
consequences of hostilities or warlike operations whetha 
before or after declaration of war." It withdraws fron 
the protection of the policy certain risks which woulc 
otherwise be covered. But if a loss occurs the assurec 
is not bound to prove that his vessel was not lost bj 
the excepted causes, and if nothing more be provet 
than the loss of the vessel at sea, that loss will fall upor 
the marine underwriters (z). For instance, where til 
anticipation of war the Government of the Soutl 
African Republic seized gold belonging to its owl 
subject, it was held that there was a seizure withil 
the meanimr of the warranty and that the insurer! 
were not liable on the policy (a). 

When the policy contains a warranty of freedon 
from capture, the insurer’s liability ceases on capturi 
of the vessel. Thus, in a policy against total loss bj 
perils of the sea, containing the F. C. & S. clause, f 
neutral ship carrying contraband during the Russo 
Japanese war, was captured by the Japanese. Whili 
being navigated towards a Court of Prize, the ship wai 
wrecked and became a total loss. She was afterward 
jondemned in the prize Court. On a claim by th< 
iwners under the policy, it was held that when the ship 

(z) itunro Brice St Co. v. War Bith Association, [1918] 2 K. B. 78. 

(o) Robinson Bold Mining Co. t. Alliance Insurance Co., [1902] 
2 K. B. 489; affirmed, [1904] A. C. 389. 
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was first seized there was a total loss by a capture, the 
lawfulness of whieh was authoritatively determined by 
a subsequent decision of the Prize Court and that the 
captors and not tho assured had lost the vessel by ship¬ 
wreck. Accordingly, the owners failed to recover (i). 

(n) “ Barratry of the master and mariners'' —The 
term “ barratry ” includes every wrongful act wilfully 
committed by the master or crew to tho prejudice of 

. the owner or charterer (<•). For example, setting fire 
to or scuttling a ship or employing it for smuggling (cl) 
are barratrous acts. 

(o) ‘‘ All other p< rils." —This means all other perils 
of a nature similar to those which have already been 
enumerated in the policy (c). 

(p) “ In case of any loss or misfortune . , . termer 
or, acceptance of abandonment.''— This is styled the 
“ suing and labouring clause.” The object is to en¬ 
courage the insurer and the assured to do work to 
preserve after an accident the property covered by the 
policy, and to make the best of a bad state of affairs. 
Should they do so, the clause provides that their 
respective rights shall be in no wise prejudiced by any 
acts done in pursuance of such object, and that the 
assured shall be entitled to obtain bis expenses con¬ 
sequent on the work from the insurers. But for this 
clause an assured might abstain from any attempt to 

(6) Andersen v. Marttn, [1908] A. C. 334. 

(c) Sohedule I., r. 11; and see Eurk v. Rou-croji (1806), 8 East, 
1188. 

(d) Cory v. Burr (1883), 8 App. Cas. 393. 

(e) Sohedule I., r. 12. 
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safeguard wrecked property for fear that such conduct 
might lie deemed a waiver of his right to abandon, 
although under such a clause it is his duty to take 
reasonable? measures to avert, loss (/). General average 
losses and contributions and salvage charges are not 
recoverable under the clause, nor are expenses incurrod 
to avert loss not covered by the policy (</). Moreover, 
if the insurer incurs expenses which, ii they had been 
incurred by the assured, would have been recoverable 
from the insurer under the clause, the insure! cannot 
recover them from the assured (h). 

( 4 } "And so ur the assurers," ete. -Tliis clause 
requires modification to adapt it, to the needs of an 
underwriting limited liability company. Kadi insurer 
who signs, signs on bis own bebult only, and agrees to 
indemnify the assured to an amount not exceeding the 
sum he places next his name. Where there is a loss 
recoverable under the policy, each .insurer, it there be 
several, is liable for such proportion of the loss as the 
amount of his subscription bears to the valued or 
assessed amount of the loss; one insurer is not liable 
for another's default unless it be expressly so agreed (j). 

(r) “ Confessing oursclrcs / itud ,” etc. —This l coital is 
sometimes varied by slating that the persons negotiating 
the policy have agreed To pay ; in either ease, unless 
otherwise agreed, the broker is directly responsible to 
the insurer for the premium (k). The custom making 

(/) .Section 78 (4). 

(?) Section 78 (2), (3). 

(A) Crouan v. Stumer, [1904] 1 K. B. 87. 

(•) C'f. Tyter v. Shipowners Syndicate ( Reinsured), [1890] I Q. B. 
13* i 1 Cora. Ca». 224. 

(t) Section S3 (1). See ante, p. 158. 
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the broket and not the assured liable to the insurer for 
the premium extends also to a “company’s policy,” 
which contains a promise by the assured to pay. Even 
this does not mako the assured directly liable to the 
insurer, for payment must be made according to the 
custom, i.e., by tho broker (l). In the absence of fraud, 
an acknowledgment on the policy of the receipt of the 
premium is conclusive as between the insurer and tire 
assured, but not as between the former and the 
broker («*). 

(s) “ jV.B.,’’ etc. —This clause is styled the “ memo¬ 
randum ” ; its object is to prevent the insurers from 
being liable for loss on certain goods peculiarly liable 
to damage on a sea voyage, or for certain small losses 
which must almost necessarily occur, but which might 
increase the liability of the insurer beyond what he 
could calculate on. The meaning of the clause has 
beeu much considered, and it is believed that the result 
of the cases may be summarised thus: (i) the insurer 
is not liable to indemnify against a partial loss or 
damage to the first group of goods (viz., corn, fish, 
oto.) unless the loss is a general average loss(»), or 
unless the ship bo stranded (o ); (ii) ho is not liable 
to indemnify against a partial loss or damage to the 
second group (viz., sugar, etc.) unless the damage 
amounts to five per cent, of the value of the thing 
damaged; (iii) he is not bound to indemnify against 

(0 Univerto Insurance Co. of Milan v. Merchants' Marine In¬ 
surance. Co., [1897] 2 Q. B. 93 ; 2 Com. Cas. 28,180. 

(m) Section 54. 

(») See post, pp. 450—453. 

(o) The term “ average unless general," means a partial Iosb of the 
subject-matter insured, other than a general average loss, and does 
not inolude “ particular charges.” 
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partial loss or damage to the ship, freight, or any good? 
other than the above, unless the loss amounts to three 
per cent, of the value of the thing lost or damaged, or 
unless it be a general average loss, or unless the ship be 
stranded. It should be stated that a general average 
loss may not be added to a particular leverage loss to 
make up the specified percentage (;<}; but in a voyage 
policy successive losses, though from different, perils, 
may be added together for this purpose, and in a time 
policy successive losses occurring on the same voyage 
may be added together, but not losses occurring on 
distinct and separate voyages (;/). The meaning of 
"stranding" in this memorandum is not alwaca very 
clear; it means that the ship has by some accident, or 
(at any rate) out of ordinary course (r), touched the sea 
bottom or something in immediate contact with it, and 
has theiobv been retarded on her course for an 
appreciable length of time. The fact that the stranding 
has taken place renders the. insurer liable (save to 
goods in class 2) for all losses on the goods, though 
happening before or after the stranding, and not 
attributable to it (s); but the goods must be actually 
on board at the time of the stranding (*). The words 
“ sunk or burnt ” are sometimes added at the end of the 
memorandum. In such case a ship is not “ burnt ” 
within the meaning of the policy, unless the injury by 
fire is such as to constitute a substantial burning of the 
ship as a whole (t). 

p) Seotion 76 (3). 

(?) Stewart v. Merchants' Marine Insurance Co. (1886), 16 Q. B. D. 
619. 

(r) Kingsford v. Marshall (1832), 8 Bing., at p. 463. 

(#) Schedule I., r. 14. 

(I) The GUnlivel, [1894] P. 48. 
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Another clause, being an additional limitation of the 
insurer’s liability, is of frequent occurrence; it i- 
styled the F. P. A. (free of particular average) clause, 
and runs thus: “ Warranted free from 'particular 
average unless the vessel or cruft he stranded, sunk, or 
burnt, each craft or lighter being deemed a separate 
insurance. Underwriters, notwithstanding this warrant!/ 
to pan for any damage or loss caused by collision with any 
other ship or craft, and any special charges for ware¬ 
house, rent, reshipping, or forwarding, for which they 
would otherwise be liable. Also to pay the, insured value 
of any package or packages which may he Wally lost in 
transhipment. Grounding in the, Suez Canal not to be 
deemed a strand, but underwriters to pay ihnuige or loss 
which may be proved to have directly resulted therefrom.” 
Save in the matters specially referred to in this clause, 
the warranty “ free from particular average ” prevents 
the assured from recovering for a loss of part other 
than a loss incurred by a general average sacrifice ; but 
if the policy covers parcels separately valued, or when 
bv usage the contract is apportionable, the risk for loss 
of an apportionable part is on the insurer ( u). This 
warranty does not exonerate the insurer from salvage 
charges or from liability under the suing and labouring 
clause, if expense be incurred to save the subject-matter 
of insurance from a loss for which the insurers would 
have been liable (x). Such expenses are termed “ par¬ 
ticular charges ” ( y ). 

A further clause, which is either printed in the body 
of the policy, or put in the margin, or otherwise attached 
to the policy, is the Running Dorn Clause, the object 

(a) Section 76 (1). (*) Section 76 (2). 

ty) Section 64 {2). 
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of which is to cover the shipowner from loss in the 
nature of damages payable by him by wav of com¬ 
pensation for collisions between his and other ships caused 
by the default of those in charge of his ship. The 
collision need not be directly between the insured ship 
and the vessel entitled to compensation, and where, 
owing to the negligent navigation of the insured ship, 
a third vessel is run down In a ship which has been 
forced into it through being struck l>y the insured ship, 
the damages payable to the thiid vessel will lie covered 
by this clause (:). 


Re-insurance. 

Ke-insurancc occurs when one insurer insures the 
ri-k he has undertaken with another insurer. 

The law applicable is in the main the same as that 
which governs an original m»nraiiee. The contract of 
re-insurance, is also a contract of indemnity, and if 
the original insurer enters into a compromise with the 
original assured, paying less than he was liable for, the 
re-insurer is entitled to the benefit of that compromise (a). 
The re-insurer usually undertakes, with regard to the 
original policy, “ to pay as may ho paid thereon.” 
These words do not create any liability unless the re¬ 
insured actually became bound to pay under the original 
policy ; it is not sufficient that he should have paid in 
good faith in the belief that he was liable (6). A re¬ 
insurer need not give notice of abandonment (c). The 

(z) Fenwick {FF. F.) v. Merchant a’ Marine Insurance Co., [1915] 
3 K. B. 200. 

(а) British Dominions General Insurance Co. v. Dnder, [1916] 
2 K. B. 394. 

(б) Chippendale v. Holt (1893), 1 Com. Cm. 197. 

(c) Section 62 (8); and hcc post, pp. 402, 403. 
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doctrine oi subrogation (d) applies to re-insurance, and 
the re-insurer is entitled to his proper proportion of any 
money which has been or could be recovered by en¬ 
forcing a right that would diminish the loss of the 
original insurer ( e). 

Double Insurance. 

A double insurance occurs when the assured effects 
two or more policies on the samo interest and adventure. 
If the two together cause an over-insurance the excess 
cannot be recovered, but tho assured may sue on 
whichever policy he desires, and may recover the whole 
sum to which he is ontitled bv way of indemnity (/). 
Where the policy is a valued policy, the assured must 
give credit, as against the valuation for any sum 
received by him under any other policy without regard 
to the actual value of the subject-matter insured (</); 
and where the policy is unvalued, he must give the like 
credit as against tho full insurable value (h). As 
between tho insurers each is liable to contribute rate- 
ably his proportionate part (t), tho assured holding 
any excess ho may have received in trust for bucIi of 
the insurers as are inter se entitled to it (k). Any 
insurer who pays more than his proportion of the loss 
is entitled to contribution from the other insurers in 
the samo way as a surety who has paid more than 
bis proportion of the debt (t). 

(d) Soe ante, p. 300, port, p. 403. 

(e) AmcKresiom General* de Trieste v. A'mpress Aaevrance Cor¬ 
poration, [1907] 2 K. B. 814. 

(/) Seotion 32 (2) (a). 

(/) Seotion 32 (2) (b). 

J A) Seotion 32 (2) (o). For the mode of ascertaining insurable 
loe, soo s. 16. 

(i) Section 80 (1). 


(t) Seotion 32 (2) (d). 
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Alteration of a Policy. 

In accordance with the general principles of contracts 
an unauthorised alteration in a policy has the effect 
of making it void as against all who were not parties 
to the. alteration "(f). A material alteration by consent 
is usually made hv indorsement signed by the parties, 
but (i) the alteration must take place before notice 
of the determination of the original risk : and (ii) must 
not extend the time beyond six months m the case 
of a policy made originally for less than six mouths, 
nor beyond a year in any other ease; and (iii) no 
additional or further sum may he insured hv the 
alteration (m). 


Losses. 

Except where, otherwise agreed, the insurer is liable 
for any loss proximatelv caused by a peril insured 
against, even though the loss would not have occurred 
but for the negligence or misconduct of the master or 
crew. The rule that the loss must, ho trai ed t« a 
“ proximate cause " lias always been rigorously applied, 
in insurance cases (n). The tam.o which is truly 
proximato is that which is proximate in eflieiency. 
That efficiency may have been pieserved although other 
causes may have meantime sprang up which have not 
yet destroyed it, or truly impaired it, and it may 
culminate in a result of which it still remains the real 

(l) Ante, pp. 1)4, 345. 

( m ) The Stamp Act, 1891, 8. 96. The insertion of a continuation 
clauso is now nermiasible, see ante, p. 378. 

(n) Sec per Lord Sums eh in Becker Gray tfe Co, v. London Assurance 
Corporation , [1918] A. C. f at pp. 112 et seq. 
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efficient cause to which the event can bo ascribed (o). 
Thus, if a ship insured aguiust all consequences of 
hostilities runs upon the sunken wreck of a vessel 
torpedoed by an enemy submarine, the act of hostility 
is not the proximate cause of the loss ; but it would be 
otherwise if the enemy had deliberately sunk a vessel 
in a narrow and shallow entrance to a pori for the 
purpose of damaging vessels trying to make the port (p). 
But the insurer is not liable for ordinary wear anil tear, 
nor for loss caused by inherent vice of the subject- 
matter insured, or bv rats or vermin [q). 

Losses are of two kinds : partial, where the subject- 
matter of tho insurance is only partially damaged, ot 
where there is but an obligation to contribute to general 
uvorage, and total, where the subject-matter is vvhollv 
destroyed, or has become so damaged that the owner is 
justified in abandoning it. Total losses are sub-divided 
into actual total losses and constructive total losses. An 
actual total loss occurs when the subject-matter is 
actually destroyed, or irreparably damaged, or where 
the assured is irretrievably deprived of it (r); e.g.. when 
a ship ceases any longer to be a ship, and becomes a 
mere bundle of planks ; or when goods are so damaged 
as to have ceased to exist in such condition or form as 
to answer tho denomination under which they were 
insured ; or wheu lost to tho owner by an adverse 
valid decree of a court of competent jurisdiction in 

(o) Ltyland Shipping Co. v. Norwich Union Fire Insurance Co., 
[1918] A. 0. 350, per Lord 8haw of Dunfermline, at p. 369. 

(p) William France Fenwick rf; Co. v. North of England, etc. 
Association, [1917] 2 K. B. 027. 

(q) Section 55. Subjcot to agreement, salvage charges incurred in 
preventing a loss by perils insured against, may be recovered as a loss 
by those perils (a. 65). 

(r) Section 67 (1). 
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consequence of a peril insured against (*). But posses¬ 
sion restored after action brought does not disentitle 
the owners to recover as for a total loss ((). 

Where the ship concerned is missin:, her actual totai 
loss may be presumed, it no news lie jeceived after the 
lapse of a reasonable time. 

A constructive total loss <o<ui■> where the subject- 
matter insured is reasonably abandoned on in count of 
its actual loss appearin': to in: unavoidable, <a because 
it could not be preserved from actual loss without an 
expenditure which would exceed its value when the 
expenditure had been incurred (w). Thus, time is g. 
constiuetivc total loss wlme a \essel has sunk in deep 
water and cannot be iai«ed without incurring nn 
expense greater than her value (r). or when a ship lias 
been so damaged that the cost o! rejmir would exceed 
her value when repaired (</). The a-suied is not entitled 
to add the wreck value of the slop to the cost of the 
repairs (;). Nor can the insurei.* bv gratuitously 
intervening and incurring an expense which u prudent 
owner would not have doin', convert a constructive 
total loss into a partial one : r.i/.. by raising a vessel 
which lias been slink m deep water and abandoned by 
the assured («). 

(.) E.]., sale by the Court of Adiuirnlt) (. II o'/ (188S), 
13 A|)}>. * ’«<*. 160). 

(t) Huyi v. lioyal Exchange Assurance Corjtoralion, [1897J 2 Q. B. 
135 ; 2 Com. Can. 201. 

(u) Section 60 (1). 

\x) Section 60 (2) (i); Kemp v. Holliday (I8G6), L. It. 1 Q. B. 
520. 

(y) As to taking general average contributions into account, wre 
s. 60 (2) (ii); Kemp v. Holliday, supra. 

(*) Hall v. Hay man. , [1912] 2 K. B. 5. In this respect the law as 
it stood before the Act has boon altered by section 60 (2) (ii). 

(a) Sailing Ship Blair more Co. v. Macrtdic, [1898j A. V. 593; 
3 Com. Cas. 241. 
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Again, there is a constructive total -loss where the 
assured is deprived of his ship or goods by a peril insured 
against and it is unlikely that he can recover them; 
but if at the date of the commencement of .the action 
the recovery of the vessel or goods is a matter of un¬ 
certainty and the assured cannot show that on the 
balance of probability the ship or goods will not be 
refcovered, his claim will fail ( b). 

When goods aro insured at and from a port of loading 
to a port of destination, there is a loss if the adventure 
is frustrated by a peril insured against, although the 
goods themselves may continue in existence uninjured 
and be under the control of the owner. Tho subject- 
matter of the insurance is not merely merchandise; it 
is also an insurance of its safe arrival at the designated 
port. Accordingly, although in possession of the goods, 
tho owner may in such case, on giving due notice of 
abandonment, recover for a constructive total loss (c). 

Notice of Abandonment. 

In cases of constructive total loss, notice of abandon¬ 
ment must generally be given ; otherwise—unless notice 
be waived by the insurer—the loss will be considered 
as partial (d). A notice of abandonment must indicate 
the intention of the assured to abandon his insured 
interest unconditionally (e), c.g., an owner cannot 

(6) Scotion 00 (2); Polurrian S.S. Co. v. Young, [1915] 1 K. B 
922 (oapturo of neutral ship by belligerent). 

(c) British and Foreign Marine Insurance Co. v. Sunday <fc Co., 
[1916] A. C. 660. 

(d) Section 62 (1), (8). Notice of abandonment is alfio unnecessary 
where, at the time when the assured receives notice of the loss, the 
insurer could not possibly benefit by a notice (s. 62 (7)). See also 
Roura <b Forgas v. Townend, [1919] 1 K. B. 189. 

(«) Section 62 (2). 
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abandon part of a ship. The notice must he given 
with reasonable diligence after the receipt of reliable 
information, a reasonable time for inquiry being allowed 
where the'information is of doubtful character (/), 
t.e., at the earliest opportunity consistent with making 
inquiry as to the circumstances; and it must be given 
by the owner or a properly authorised agent, ft need 
not be in writing (g). 

Where notice of abandonment is properly given the 
assured is not prejudiced by tho refusal of the insurer 
to accept it, but tho notice is irrevocable after accept¬ 
ance, express or implied, and acceptance is a i onchmive 
admission of liability for the loss (A). 

When an insurer receives valid notice of abandon¬ 
ment, lie is entitled to stand in the place of the assured 
as to the subject-matter of the policy (>); lienee, the 
effect of a proper notice of abandonment is to transfer 
tho rights (including the right, to any freight earned 
subsequently to the accident) formerly possessed by the 
assured to the insurer, and such tiansfer dates back to 
the time of the accident (A). If a ship is can ring the 
owner's goods, the insurer is entitled to reasonable 
remuneration for the carriage, of the goods subsequent 
to tho casualty causing the loss (l). 

If after payment of the loss the vessel arrives safe, 
she is treated as having been abandoned, and becomes 
the property of the insurers (m). 

(/) Section Ug (3). 

(?) Section 02 (2). 

(A) Scotion 02 (4)—(6). 

(•) Section S3. 

(k) Scotion 03. See Barclay v Stirling (1016), tH.tS.fi. 

(0 Scotion 03 (2). 

(«) Houstman v. Thornton (1810), Holt, N P. 232. 
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Adjustment op Losses. 

Tlifi settlement between the assured and the insurer 
is styled the adjustment, and is usually settled on behalf 
of the parties by their brokers. If an insurer settles 
with the broker, the former is, according to Lloyd’s 
rules, discharged as against the claims of the assured ; 
but at law this rulo has not been fully recognised, nor. 
unless it can be shown that the assured was aware of 
the custom, is it likely that in future the courts will act 
on it (n) 


Ship .—As to the amounts allowed (in the absence of 
express provision in the policy)—(i) In the ease of a 
partial loss to the ship, the insurers will have to pay the 
cost of the repairs less customary deductions (o), which 
means generally that they will pay two-thirds of the 
expenditure on the repairs, the other third being an 
arbitrary amount supposed to be equivalent to the gain 
obtained by tho owner by the substitution of new 
materials and work for old. But on a first voyage they 
usually have to pay the whole. If the ship is not re¬ 
paired. or only partially repaired, the assured is entitled 
to indemnity for tho reasonable depreciation arising 
from the unrepaired damage; but he cannot recover 
more than if the ship had been repaired (p). (ii) In the 
oase of a total foss, if the policy is a valued policy, the 
amount payable is fixed in the policy. If the policy is 
unvalued, the amount payable is the full insurable value 
of the ship at the commencement of the risk ( q), which 


(») Todd v. He id (1821), 4 B. A Aid. 210 j Bartlett v. Per, Hand 
(1830), 10 B. & 0. 700; but see Sttuart v. Abtrdtin (1838), 4 M. & 
W. 211. 


(o) Section 69 (1). ( p ) Section 69 (2), (3). 

(q) Section 68. The sum recoverable is called the measure of 
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includes outfit, stores, provisions, money advanced for 
seamen's wages, together with the cost of insurance (r). 
In the case of a steamer, “ ship " inchides machinery, 
boilers and-coals, etc. (r). 

(tootls .—In the case of a total loss of goods, when the 
policy is unvalued, the assured may recover the insurable 
value, i.e., tb« prime cost of the goods, plus expenses of 
shipping and insurance charges («); if valued, then the 
amount agreed. In the case of a parlial loss, subject 
to any agreement, where part of the goods is totally 
lost and the. policy is valued, the sum recoverable is 
su< h proportion ol the sum fixed by the policy us the 
insurable value of the pait lost hears to the instil able 
value of the whole, ascertained as in the ease of an 
unvalued policy (/). Where part of the goods are lost 
and the policy is unvalued, the sum recoverable is the 
insurable value of the part lost(u). Where all or part 
of the goods arrive damaged, the assured is entitled to 
such proportion of the sum fixed (in the case of a valued 
policy), or of the insurable value (in the case of an un¬ 
valued policy), as the difference between the gross 
sound and damaged values al the place of arrival hears 
to the gross sound value (r). 

General Average, Loss .—Unless the policy expressly 
provides to the contrary, where the assured has incurred 

indemnity, each insurer being liable for such proj>ort ion of the measure 
of indemnity as the amount of his subscription bears to the value 
fixed by the policy or to the insurable value (s. t>7). 

(r) Section 16(1); Sehed. I., r. U>. 

(#) Section lfl (3). 

<0 Section 71 (l). 

(u) Section 71 (2). 

(*) Section 71 (3). As to the meaning of “ gross value,” see 
*»• 71 (4). 
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a general average (y) expenditure or suffered a general 
average sacrifice, he may recover from the insurer 
without enforcing his rights of contribution (2). Again, 
if the assured has paid or is liable for Any general 
average contribution, lie is, subject to any special terms 
of the policy and to the limit of the sum insured, entitled 
to be indemnified to the full amount of his general 
average contribution or to a proportionate part, depend¬ 
ing on whether the subject-matter liable to contribution 
is or is not insured for its full contributory value (a). 
The same rule obtains where the assured is owner of the 
different interests, although in such a case there could 
be no contribution in fact (6). 

In the absence of expross stipulation, the insurer is 
not liable for any general average loss or contribution, 
which was not incurred for the purpose of avoiding a 
peril insured against (c). 

Unless the policy otherwise provides, an insurer is 
liable for successive losses, even though the total amount* 
may exceed the sum insured; but a partial loss, not 
made good, followed by a total loss under the same 
policy, can only be treated as a total loss (d). 

Subrogation. 

Where the insurer pays for a total loss either of the 
whole or in the case of goods of any apportionable part, 

(y) Soo jxm I, p. 460, whom the meaning of “ general average " ia 
given. 

(t) Seotion 06 (4). 

(а) Seetion 73. Tho insurer's liability for ealvago oharges must be 
determined on the like principle {ibid.). See ante, p. 380, as to mode 
of aescssing amount payable under a valued pofioy for a general 
average loss. 

(б) Seotion 66 (7). 

(c) Seotion 66 (6). 


(d) Seotion 77. 



he becomes entitled to the interest of tiro assured in 
the subject-matter insured, and is subrogated to all his 
rights aud remedies therein; and where an insurer 
pays for u partial loss, he acquires no title to the 
subject-matter insured, or sucli part of it as mav remain, 
but is subrogated to the assured’s rights and remedies 
therein, in so far as the assured has been indemnified 
bv payment (e). 

Thus, the insurer is subrogated to the rights ot the 
assured only to the extent to which lie lias insured, the 
assured being entitled to benefit to the extent to wkioh 
ho has left himself uninsured. The following case will 
serve as an illustration : The owners of a schooner 
insured her for £1.0110 under a policy stating her value 
to be £ 1 , 350 . The schooner was totally lost in a 
collision with a steamship, and the itsureis, having 
paid the £1,000, sued the steamship owners aud re¬ 
covered £1,000, which was found to be the value of the 
schooner in the action :— Held, tliut the owDers of 
the schooner were entitled to be treated as their own 
insurers for £ 350 , and, therefotc, the £ 1,000 must be 
divided between them aud the insurois in the pioportion 
of their respective interests, viz., and (/). 

On the other hand, if the ship is valued in the policy 
at less than the real value, and a proportion of the loss 
is recovered by the assured from the owners of another 
vessel in a collision action in which both ships were held 
to blame, and such proportion is based on the real or 
higher value, the underwriters who have paid a total 

<e) Section 79; North o] England, tic. Association v. Armstrong 
(1870), L. R. 5 Q. B. 244. See farther as to subrogation, ante, 
p. 869. 

(/) The Commonwealth, (1007] P. 216 j and see ft. 61. 
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loss will be entitled to the whole sum recovered, up to 
the amount paid bv them on the policy (g). 

Return of the Premium. 

In the absence of fraud or illegality on the part 
of the assured or his agents, where the consideration 
for the payment of the premium totally fails the 
premium becomes returnable to bim ; where the con¬ 
sideration partially fails, a proportionate part is return¬ 
able, but only if the premium is upportionable and 
thoro is a total failure of any apportionablc part of 
the consideration (/t). Thus premium, or a part of 
it, is returnable, if the policy is void or is avoided by 
the insurer from the commencement of the risk (t); 
if the subject-matter insured, or an apportionablc part 
of it, is nover subjected to the risk (/.■); if the assured 
had no insurable interest at any time during the cur¬ 
rency of the risk and the policy was not effected by wav 
of gaming or wagering (l). When the assured over¬ 
insures on an unvalued policy, a proportionate part of 
the premium is returnable (»»). Where the assured has 
over-insured bv double insurance a proportionate part 
of the several premiums is returnable, except when the 
double insurance is effected knowingly by the assured ; 
and when the policies have been effected at different 

(g) Thames and Mersey Marine Insurance Co. v. British and 
Chilian S.S. Co., [1915] 2 K. B. 214; affirmed, [1918] 1 K. B. 30, C. A. 

(h) Section 84 (1), (2). 

(») Section 84 (3) (a). 

(t) Seotion 84 (3) (b). But if insured '* lost or not lost,” the fact 
that, unknown to the insurer, the ship had in fact arrived in safety 
at the date of the conclusion of the oontraot to insure, does not 
entitle tho assured to a return of premium libid.). 

(i) Seotion 84 (3) (o). 

(m) Section 84 (3) (e). 
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times, no premium is returnable in respect of any 
earlier policy which has borne the entire risk, or on 
which a claim has been paid in respect of the full sum 
insured (a). 


Wakrantiks. 

By a warranty the. assured undertakes that some 
particular thin-.' shall or shall not he done, or that some 
condition shall be fulfilled, 01 he affirms or negatives 
tho existence of a particular state of facts (o). “A 
warranty in a policy of insurance is a condition or 
contingency, and unless that In* performed (here is no 
contract; it is perfectly immaterial for what purpose a 
warranty is introduced, but being inserted the contract 
does not exist, unless it is literally complied with " (p). 
A warranty, therefore, when once introduced must be 
exactly complied with, whether it he material to the 
risk or not, otherwise subject to any express provision 
in the policy, tho insurer will lie discharged from the 
date of the breach of warranty, (hough the loss had 
nothing whatever to do with it (a), and though the 
breach of warranty arose owing to events beyond the 
control of the warrantor (q). A warranty may he 
express or implied ; and if express, must be inserted in 
or incorporated by reference into the contract (r). 

If, owing to a change of circumstances, the warranty- 
no longer applies to the circumstances of the contract, 
or if it is rendered unlawful by legislation, a non- 

(n) Section 84 (3) (f). 

(o) Section 33. 

(j>) Lord MxssmLD in De Hahn v, Hartley (1788), 1 T. It. 343, 
34S. 

ig) More v. Whitmore (1778), 2 Cowp. 784. 

(r) Sections 33, 35. 
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ompliance with it is excused («). Where a warranty 
as been broken, it is of no avail for the assured to 
emedy the breach and comply with the warranty before 
388; but the breach may be waived by the insurer («). 

A representation is a statement made by the assured 
o the insurer regarding the proposed risk, but it is 
lot an integral part of the contract itself. If made, and 
E material, it must be substantially complied with (i). 
t seems then to differ in effect from a warranty in this, 
hat whereas a misrepresentation if untrue entitles the 
nsurer to avoid the policy only if it is material, a 
warranty avoids the contract under any circumstances ; 
ind further, that whereas substantial compliance is 
mfficient in the caso of a representation, strict com¬ 
pliance is needed for a warranty (u). . 

The more usual express warranties are—( 1 ) to sail 
3n a given day; ( 2 ) that the vessel is safe on a par¬ 
ticular day. This is complied with if the vessel is safe 
at any time on that day, though at the hour when the 
policy is signed she has been lost (x) ; ( 3 ) to sail with 
convoy; ( 4 ) that the ship is neutral. This implies a 
condition that she shall be neutral at the commence¬ 
ment of tho risk, and that, as far as the assured can 
control the matter, she will remain neutral during the 
risk, and will carry the proper papers ( y ); ( 5 ) that the 
goods are neutral; which implies that they are neutral 
owned, and, so far as the assured can control the matter, 
that they will be carried to a neutral destination by a 
neutral ship (y). 

&{«) Section 34. 

(I) De Hahn v. Hartley (1786), 1 T. R. 343, 346. 

(u) The word “ warranty ” has not in insurance law the meaning, 
it bears in general contract law. 

5 (*) Section 38. (y) Section 36. 
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The implied warranties are—(1) In a voyage policy, 
hat at the commencement of the voyage the ship shall 
ie seaworthy for the purpose of the particular adven- 
ure (2). If the policy contemplates a voyage in 
different stages, involving different or varied risks, it 
will suffice if, at the commencement of each distinct 
stage, she is seaworthy in view of the lisks to he 
encountered on the next stage (a). In a time policy 
there is no implied warranty of seaworthiness at any 
stage of the adventure (b ); but where, with the privity 
of the assured, the ship is sent to sea in an unseaworthy 
state, the insurer is not liable for any loss attributable 
to unaeaworthiness. This means, however, the par¬ 
ticular unseaworthiness of which the assured had 
knowledge, and if a ship is unseaworthv in two respects, 
to one only of which the assured was privy, he can 
recover for a loss caused by tire other (c). (2) In a voyage 
policy attaching whilst a ship is in port, an implied 
warranty that she is reasonably fit, at the commence¬ 
ment of the risk, to encounter the ordinary perils of that 
port (d). ( 3 ) In a voyage policy on goods, there is an 
implied warranty that at the commencement of the 
voyage the ship is not only seaworthy as a ship, but also 
that she is reasonably fit to carry the goods (e). ( 4 ) That 
the venture is a lawful one, and will, so far as the 

{«) Section 39 (1). A ship i« seaworthy if she is reasonably fit to 
enoounter the ordinary perils of the eras in view of Ihc adventure 
insured (s. 39 (4)). 

(o) Section 39 (3); and set- Greenock Steamship Co. v. Maritime 
Insurance Co., Limited, [1903] 2 K. B. 057. Sec also poet, p. 431. 

(6) Section 39 (5). 

(c) Thomas v. Tyne and Wear S.S. Freight Insurance Association, 
[181711 K. B. 938. 

(4) Section 39 (2). 

le) Section 40. Sec Daniels v. Harris (1875), L. B. 10 C. P. 1. 
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assured can control it, be carried out in a lawful 
manner ( f ). 

There is no implied warranty as to the nationality of 
a ship, or that her nationality shall not he changed 
durin>i the risk (g ); but if a ship is expressly warranted 
neutral there is an implied condition that, so for as the 
assured can control the matter, she shall be properly 
documented (h). 

(/) .Section 41. tg) N otion .‘>7. (ft) Section (:!). 



( 413 ) 


THE CONTRACT Ob' CARRIAGE. 

This contract belongs to a group which is classed 
together under the head of Bailments («); these include 
pledge, loan, and deposit, A bailment is defined by 
Sir William Jones (b) as “ a delivery of goods in trust, 
on a contract express or implied that the trust shall be 
duly executed, and the goods re-delivered as soon as 
the time or use for which they were bailed shall have 
elapsed or be performed.” The person who receives the 
goods is styled the bailee, the person who delivers thorn 
the bailor. 


Common Carriers. 

A common carrier is one who undertakes to carry 
for hire from place to place <e) the goods of auv one 
who employs him. Such are the owners of carriages 
or barges taking goods regularly from town to town,, 
also railway companies, to the extent to which they 
carry goods generally and by profession (d). But a 
person who conveys passengers only is not a common 
carrier (e), nor is a carman who does casual jobs under 
special contract (/), nor a wharfinger who carries his 

(а) The Uw on this bead is fully ftm-Hlered in Cogg-> v. Bernard, 
and the notes to it in 1 8m. L. (\ (I2tli H. • 101. 

(б) Law of Bailments, p. 137. 

(c) Nugent v. Smith (1870). I C. P. 1). 19, 423 

id) Johnson v. Midland JlaU. Co. (1849), 4 Ex. 307. 

(e) Christie v. Griggs (1809), 2 Camp. 70. 81. 

{/) Brind v. Dale. (1837), 2 Moo. & It. 80; Scaifv v. FurratU 
(1875), L. R. 10 Ex. 358. The case of a shipowner is dealt with pod t 
pp. 421, 427 et eeq. 
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uustomers* goods by lighter from the ship to his ware¬ 
house (g). It is a question of fact in each case, and a 
oerson who while inviting all and sundry to employ 
him, reserves to himself the right to reject their offers 
f they are not attractive to him, irrespective of his 
ability or inability to carry the goods, is not a common 
larrier (A). 

Duties of a Common Carrier. —Ho must carry the goods 
)f the class lie professes to carry of anybody who delivers 
;hem to him, and who offers to pay reasonable hire (t). 
This duty of taking anybody’s goods is that which 
makes him a common carrier, i.e., a carrier common to 
ill. He should carry the goods by his ordinary route, 
lot of necessity tho shortest, but without unnecessary 
loviation or delay ( k ); and should deliver them to the 
sonsigneo, at the place (if any) designated by the con- 
iignor; unless the consignee requires the goods to be 
ielivored at another place, in which" case he may deliver 
them aceording to tho orders of the consignee (/); and 
f as between the consignor and the consignee there 
was a right in tho formor to change the destination of 
the goods, the carrier, on receiving due notice, must 
take tho goods to the new destination if he carry 
there (m). As a rule, a land carrier should deliver at 

(g) Consolidated Tea, etc. Co. v Oliver's Wharf, [1910] 2 K. B. 
395. 

[A) Belfast Roptwvrk Co. v. BushtU, [1913] 1 K. B. 210. 

(i) Gorton v. Bristol and Exeter Rail. Co. (1801), 1 B, Sc S. 112, 
at p. 102. 

(it) Briddon v. Great Northern Rail. Co. (1869), 28 L. J. Ex. 61; 
Myers v. London and South Western Rail. Co. (1870), L. R. 5 
C. P 1 

(l) London and North Western Rail. Co. v. Bartlett (1862), 7 H. A N. 
400 . 

(m) Scothom v. South Staffordshire Rail. Co (1863), 8 Ex. 341. 
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the consignees house (»); a sea carrier, at some place 
of safety, notice of tho locality being given by him to 
the parties (n). 

He cannot be compelled to take the goods if his 
carriage is already full (o), nor if the goods are such as 
he cannot, or does not profess to convey (p) ; nor if they 
are of a nature such as to subject him to extraordinary 
risk ( q ). 

A consignor who delivers goods of a dangerous 
character to a common carrier (although the consignor 
may be ignorant of the danger) impliedly warrants 
that the goods are tit to be carried with safety. This 
implied warranty does not arise in cases where the 
carrier knows of the danger. Thus, in Batnford v. 
Ooole and Sheffield Transport Uo. (r ), the defendantSi 
who were forwarding agents, delivered “ ferro-silicon ” 
in casks to a common carrier under the description of 
“ general cargo," but did not inform him that it was 
ferro-silicon, although they were aware of the fact, The 
ferro-silicon during carriage gave off poisonous gases, 
which caused the death of the carrier. The judge found 
on the evidence that ferro-silicon was liable undSt 
certain conditions to be dangerous, that noithor the 
defendants nor the carrier knew this, aud that the 

(») Cf. Hyde v, Trent and Mersey A' ariyation Co. (1873), 5 T. R. 
389, 397, 

(o) Bolton v. Donovan (1820), 4 B. cfc A., at p. 32. 

(p) But a railway company may lx* compiled to convey, though it 
doec not profess to take the class of as a common carrier; this 
fepends on the Railway and Canal Traffic Acta. See po«t, pp. 423, 
iseq. 

(?) Eduards v. Sherratt (1801), 1 East, G04. 

(r) (1910] 2 K. B. 94. Vaughan Williams, L.J., did not assent 
o tho view tliat there was an implied warranty, and rested fail 
udgment on the ground that it was the duty of the defendants to 
KMnmunicate such information aa they had, and that by describing 
to goods as “ general cargo,” they were liable for breach*of duty. 
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defendants were not guilty of negligence in not knowing 
the dangerous character of the goods. The defendants 
were held liable in damages for causing the death of the 
carrier. 

Liability for Loss or Damage .—At common law, the 
common carrier must make good any loss or damage 
whether or no it be caused by his negligence, for his 
agreement is to carry safely and securely, unless pre¬ 
vented by the act of God (s) or of the king’s enemies. 
An act of God is some unforeseen accident occasioned 
by the elementary forces of nature unconnected with 
the agency of man or other cause, which could not have 
been prevented by the exercise of any foresight reason¬ 
ably to be expected of the carrier (<). He is, in fact, 
in the “ nature of an insurer ” ( s). A carrier who— 
though not a common carrier- -takes goods in a sliip 
without limiting his liability by agreement will, in this 
respect, be under the liabilities of a common carrier (u ); 
with this exception one who carries goods, not being a 
common carrier, is bound only to carry with due care (x). 
The exceptions to the carrier’s liability, whether those 
mentioned above or whether fixed by contract, do not 
avail him if the loss or damage to the goods is caused 
by his negligence, or if he do not provide a proper 
oarriago (y). 

He is responsible for the safety of the goods so long 


(tf) Fonoard v. Pitiard (1785), 1 T. R. 27. 

(0 Nnge7d v. Smith (1876), 1 C. P. IX 428. 

(ti) fliU v. Scott, [1895] 2 Q. B., at pp. 376, 713 ; ) Com. Can. 140 
200 . 

(x) Coqgs v. Bernard (1703), 1 Sra. L. C. (12th ed.) 191. 

(y) The Xantho (1887), 12 App. Ga»., at p 510; and ace per 
Bowen, L.J., in Steinman A Co. v. Angier Line, [1891] 1 Q B., at 
p. 624. 
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as they are in his custody ; during transit and (as 
his duty is usually to deliver as well as to carry) after 
transit for a reasonable time, varying with circum¬ 
stances. After the lapse of such time ho becomes a 
mere depositee, and is liable only for negligence, unless 
otherwise agreed (z). If the consignee refuses to take 
the goods, the carrier must do what, in all the circum¬ 
stances, is reasonable (a), and may recover expenses 
properly incurred in consequence of the refusal to 
accept delivery (b). It will be safer for him to give 
notice of the refusal to the consignor, though this will 
not bo always necessary (c). 

A carrier is not liable for damage or loss to goods 
which lias arisen owing to the neglect of the owner, 
without, negligence on the part of the carrier; nor is he 
liable if the damage arises owing to an inherent vice in 
or natural deterioration of the goods delivered to be 
carried (d ); and if from any cause the nature of 
the goods) special care is required, the carrier is entitled 
to be informed of this, otherwise he will not be liable 
for damage which but for such cause would not have 
occurred. In Baldwin v. l/>ndon. Chatham atul Dam 
Rail. Co. (e) rags were sent for transit to the company, 
and by mistake the company failed to send them in 
proper time to their destination ; the rags were packed 
wet, and were in consequence spoilt by the delay, but 

(z) Per Cockbubn, C.J., in Chapman v. Great Wtahm Pail. Co. 
(1880), 5 Q. B. D., at pp. 281, 282; Mil dull v. Lancashire and 
Yorkshire Rail. Co. (1875), L. R. 10 Q. li. 250. 

(a) Crouch v. Great Western Rati. Co. (1857), 2 H. 4 N. 41)1 ; 
3H.&N. 183. 

(b) Great Northern Railway v. Sica {field (1874), L. R. 0 Kx. 132. 

(fi) Hudson v. Bazendale (1857), 2 H. /t N. 575. 

(d) Unless, being aware of the facts, he does not do what is reason* 
able to prevent further loss (Beck v. Evans (1812), 10 East, 244, 247). 

(«) (1882), 0 Q. B. 1). 582. 

M.L. p 
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had they been dry, no damage would have been suffered. 
The court decided that in the absence of notice of the 
state of the rags to the carriers, the company could not 
be held responsible to the plaintiffs for tho loss, and that 
nominal damages would suffice to meet tho damage 
suffered through thoir defaidt. 

Even at common law it was open to a carrier to 
agree with his customer that his liability should be 
limited. And though to bring about the limitation a 
contract was necessary, a general notice posted up, 
shown to have been seen by tho customer, and to 
have been expressly or impliedly agreed to by him, 
sufficed. Thus, if the owner of the goods received a 
ticket, on which was a notice limiting the liability, this 
would have been strong, though not conclusive, evidence 
that he agreed to the terms (/). 

The Carriers Act, 1830—By the Carriers Act, 1830 ( 3 ), 
it is enacted : (1) That no common carrier by land ( 3 ) 
for liiro shall bo liable for loss or injury to cortain articles 
when tho value exceeds £ 10 , unless at time of delivery 
the value and nature of tho property shall have been 
declared, and an increased charge paid or agreed to be 
paid ( h ). Such notice must be express. Amongst the 
articles mentioned are gold, jewellery, watches, negotiable 
paper, pictures, china, furs, and silk. Tho amount is 

(/) See the opinion of Blsckbubk, J., delivered in Pat v. North 
Staffordshire Rail. Co. (1863), 10 H. L. Can., at p. 494 ; and see as to 
how for such notice will prove a contract, Hendermn v. Steuuitqn 
(1875). L. R. 2 H. L. Sc. 470 ; K'oti ina v. RymiU (1883), 10 Q. B. D. 
178; Richardson 1 1 C’o, v. Roumlrtt, [1804] A. C. 217; Flood v. 
Anchor Lint, [1918] A. 0. 837. 

(j) This is appticablo where the transit ia partly by lwa, if the low 
occurs on land (O. Content v. London and South Weetem Sail Cd, 
(1866), L. R. 1 Q. B. 54). 

(h) Section 1. 
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taken as that of the aggregate value of the parcel. The 
protection extends to cases whero the goods are lost by 
the gross negligence of the carrier’s sorvanta (*). (2) All 
common carriers may demand on such packages an 
increased charge, but the amount per scale must be 
notified in legible characters in some conspicuous part 
of the office where the parcels are received. Sffch 
notice will bind those sending goods, whether or not it 
can be shown that it was brought to their knowledge (k). 
The exemption from the common law liability is given 
only whore this notification and demand have been 
made (/), or when the declaration of value has not 
been given. When an extra charge is made, the person 
making payment is entitled to a receipt (m). (15) Other 
than as provided for by the Act., no public notice shall 
be allowed to limit the liability of carriers («). (f) Special 
contracts are not affected bv the statute if their pro¬ 
visions are inconsistent with the exemption in favour 
of carriers contained in s. t of the Act and that pro¬ 
tection is renounced: but the carrier is not deprived 
of tho protection, unless the terms of the special contract 
aro inconsistent with the goods having been received by 
him as a common carrier. Accordingly, the contract 
may render tho carrier liable for the loss of the articles 
described in tho first section beyond the value of £10, 
although their value may not have been declared. 
Special exemptions from liability introduced into the 
ontraet will not necessarily displace the character of 

(i) Hinton v. Dibbin (1842), 2 Q. B. 040. 

(k) Section 2. A ticket containing conditions in not such a notice ; 
rat may form the basin of a special contract ( Wulktr v. York and 
\forth Midland Rail Co. (1864), 2 E. A B. 750). 

(l) Great Northern Rail. Co. r. Bchren* (1802), 7 H. & N. 050. 

(») Stamping is dispensed with («. 3). 

(») Section 4. 



420 


The Contract of Carriage. 


common carrier (o). (5) A felonious act on the part of 
a servant of the carrier, or of a sub-contractor carrying 
for him ( p ), resulting in damage or loss to the goods, will 
render the carrier liable notwithstanding any other 
provision of the Act ( q). To determine who are included 
under servants, see the section, and Machu v. London 
and South Western Rail. Co. (r), and Stephens v. London 
and South Western Rail. Co. (s). 

The Act applies to a passonger’s ordinary personal 
luggage which by the published regulations of a railway 
company ho is entitled to have carried free of charge, so 
if the luggage contains articles over £10 in value of the 
kind enumerated in s. 1, the company will not be liable 
for their loss in the absence of a declaration of 
value (t). 

It has been held in many cases that the carrier's 
exemption applies only in the case where there is 
loss (a) or injury to the goods; lie is therefore liable 
as heretofore for what may be styled consequential 
damage, «.</., damage from delay, circuity of route, 
etc. 

Where the carrier contracts to carry goods partly 
by land and partly by sea, he cannot claim the protection 

(o) Section 0; Barendalt v. Great Eastern Hail. Co. (1800), L. R. 

4 Q. B. 244. 

(p) Machu v. London and South Western Rati. Co. (1848), 2 Ex. 
415. 

(g) Section 8. 

(r) (1848), 2 Ex. 415. 

(a) (1887), 18 Q. II. D. 121. As to the amount of evideuce required 
to cause the court to infer that tint theft was committed by a servant 
of the carrier, see Yaughton v. London and North Western Rail. Co. 
(1875), L. R. 9 Ex. 03; McQueen v. Great Western Rail. Co. (1875), 
L. R. 10 Q. B. 500. 

(I) Caswell v. Cheshire Lines Committee, L1907] 2 K. B. 400; see 
further jiost, p. 420. 

(«) This includes a temporary loss ( Milieu v. Brasch (1883), 10 
Q. B. D. 142). 
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of the Act if the goods are lost, unless he can prove that 
the loss occurred during the transit by land (x). 


Limitation of the Liability of Sea-curriers .—This is 
provided by the, .Merchant Shipping Act, 180-1. This 
statute enacts that when loss or damage occurs to goods 
without any actual fault or privity ou the part of the 
owner of the ship (y), he is not liable at all in the follow¬ 
ing cases : (i) when goods or other things on board are 
lost or damaged by reason of fire on board the ship (z). 
Where fire has been caused by uuseawoithiness of the 
ship, as by the defective state of her boilers, the onus 
is upon the shipowner to prove that the loss happened 
without his fault, and if the owner know or had the 
means of knowing of the defective, condition of the 
boilers, but gave no special instructions and took no 
proper steps to prevent injurious consequences ariiing, 
ho will not be entitled to relief from liability («); (ii) when 
gold, silver, diamonds, watches, jewels, or precious 
stones are lost or damaged by reason of any robbery, 
embezzlement, making away with or secreting thereof, 
and when the shipowner er master had not at the time 
of shipment received a written declaration of their true 
nature and value (6). 

By s. 003 (c), a shipowner's (y) liability is limited in 


U) Athlon <t Vo. v. L. it N. W. By. Co., [1918J 2 K. B. 488. C. A. 
(y) The word “ owner ” includes any charterer to whom the ship 
is demised (Merchant Shipping Act, 1800, a. 71). 

(:) This includes damage done by smoke, or water used in putting 
out the fire (The Diamond, [1900] P. 282). 

(o) Lennard't Carrying Co. v. Atiaiic Ptlroknm Co., [1910] A. C. 
706. 

(6) Merchant Shipping Act, 1894, a, 002. This applies only to 
British sea going ships. 

(c) This section applies to foreign as well as British ships. 
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tie cases mentioned below if tbe misfortune has occurred 
without his actual fault or privity: (i) where any loss 
of life or personal injury is caused to any person being 
oarried in the ship; (ii) where any damage or loss is 
oaused to any goods, merchandise, or other things on 
board; (iii) whore any damage to person or property 
in or on another vessel, or to the other vessel itself, is 
caused by improper navigation of the ship. The limit 
in respect of loss of life or personal injury (with or 
without damage to vessels or goods) is an aggregate 
amount not exceeding £15 for each ton of the ship’s 
tonnage (d), and in respect of damago to vessels or 
goods (with or without loss of life or personal injury) an 
aggregate amount not exceeding £8 (e). The limitation 
of liability set by s. 503 of the Merchant Shipping Act, 
1894, has been extended to any loss or damage to 
property or rights of any kind, whether on land or on 
water, resulting from improper navigation or manage¬ 
ment of the ship without the actual fault or privity 
of tho shipowner (/). If there are claims in respect of 
loss of life and loss of goods, the claims for loss of life 
will be entitled to £7 per ton, and the balance of the 
claims for loss of life and the claims for goods will rank 
equally against the remaining £8 (</). In the event ot 
two unconnected collisions, the owners will be liable to 
pay damages up to the statutory limit in each 
case ( h). The fault of one part owner does not take 

(d) Seo further, Merchant Shipping Act, 190C, as to calculation 
of tonnage of steamship. 

(«) Tho Act provides for tho method of calculating the tonnage 
for this purpose, 

(/) Merohant Shipping (Liability of Shipowners and others) Act, 
1900, a. 1. 

(ff) The Victoria (1888), 13 P. D. 126. 

(A) Merchant Shipping Aot, 1804, a. 603 (3). 
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.away the right of another part owner to limit bii 
liability (t). 

Railway Companies .—A railway company is not i 
common carrier of passengers ; and is liable for damage 
caused to them only when the accident is due to the 
negligence of the company’s servants (k). Railway com¬ 
panies are common carriers only of goods which they 
profess to carry as such {/). But as regards other goods, 
their liability for neglect or default (m) is dealt, with* 
by s. 7 of the Railway and Canal Traffic Act, 18o4, which 
provides that every railway company shall afford reason¬ 
able facilities for receiving, forwarding, and delivering 
traffic, and “ shall he liable for the loss of or for any 
injury done to any horses, cattle, or other animals, or 
to any articles, goods, or things, in the receiving, for¬ 
warding, or delivering thereof, occasioned by the neglect 
or default of such company or its servants (n), notwith¬ 
standing any notice, condition, or declaration made and 
given by such company contra)y thereto, or in anywise 
limiting such liability, every such notice, condition, or 
declaration being hereby declared to be null and void.” 
But it is further provided that companies may make 
conditions with respect to the receiving, forwarding, 
and delivery of any animals, goods, or other things, if 
the court or judge before whom any question relating 

(>) The Obey (ISOti), L. it. 1 A. * E. 102. 

ft) S-je It.}.) Meaiheai v. MJlmi Mail Co (IS09), L. It 1 Q. B. 
379. 

(i) Dickson v. Great Northern Mail. Co. (18S7), IS Q. B. D., at 
p. 185. 

(m) Theft by a servant of the company is not per se negligent*) or 
default (Shaw v. (treat Western Mail. Co., [1884] 1 Q. B. 373). 

(it) Qua carriers, not when acting in any other oapaoitv (Van Toll 
r l Sonlk Eastern Mail Co. (1862), 12 C. B. (».».) 75). . 
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thereto shall he tried, considers them just and reasonable. 
And no greater damages may be recovered for the loss 
of or any injury done to the animals beyond the sums 
hereinafter mentioned, e.g., for any horse £50 [and so 
on], unless the person sending or delivering the same 
to such company shall, at the time of delivery, have 
declared them to be respectively of higher value than 
as above mentioned; in which case it shall be lawful 
for such company to demand and receive by wav of 
compensation for the increased risk and caro thereby 
occasioned a reasonable percentage upon the excess 
of the value so declared above the respective sums so 
limited as aforesaid, and which shall be paid in addition 
to the ordinary rate of charge ; and such percentage or 
increased rate of charge shall be notified in the manner 
prescribed in the Carriers Act, 1830, and shall be binding 
upon such company in the manner therein mentioned. 11 
is furtkerprovidedthat “no special contract between such 
company and any other parties respecting tho receiving, 
forwarding, or delivering of any animals, articles, goods, 
or things as aforesaid shall be binding upon or affect 
any such party unless the same be signed by him, or by 
the person delivering such animals, articles, goods, or 
things respectively for carriage: Provided also, that 
nothing herein contained shall alter or affect the rights, 
privileges, or liabilities of any such company under 
[the Carriers Act, 1830], with respect to articles of the 
description mentioned in the said Act.” 

An important discussion arose at one time with 
regard to the special contract required by this Act. 
Did writing signed exclude the clause requiring the 
condition to be reasonable, and did a reasonable con¬ 
dition exclude the necessity of signature 1 The point 
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was eventually decided in Peek v. Xorlh Staffordshire 
Rail. On. ( o). when the House of Lords declared that 
the condition must be just and reasonable, ami embodied 
in a signed written contract. What is or is not reason¬ 
able depends, of course, on circumstances; thus, in one 
case the condition was that “ the company would not be 
responsible for any injury or damage, however caused,” 
and this was considered unreasonable, for it would 
protect even against gross negligence (p); in another, 
it was a condition that the company would not be 
responsible for luggage unless fully and properly 
addressed with the owner’s name and destination, this 
was hold to he unreasonable (q ); but when the con¬ 
signor is burdened with a rendition which per sc is 
unreasonable, and at tho same time has the offer of a 
just anci reasonable alternative eontiact, then, if he 
takes the former, he will he bound by it (r). 

•Section 7 of the Railway and ('anal Traffic Act, 1854, 
also applies to goods which the railway company is under 
no obligation to carry. Thus, an agreement to allow 
commercial travellers to take, samples by passenger 
train, free of charge, on condition that the company 
should be relieved from all liability for loss, is not binding 
in the absence of a signed contract. The condition 
is void and the company must make good any 
loss (*). 

By the Regulation of Railways Act, 1868, s. 14, it is 

(o) (1883), 10 H. L. Cm, 473. 

(p) McManus v. Lancashire, etc. Hail. Co. (1869), 4 II. & N. 327. 

(g) Culler v. North London RaU. Vo. (1882), 19 Q. B. I>. 64 ; and 

•ee Dickson v. Great Northern Rail. Co., and tbo caatta theft! cited, 
18 Q. B. D, 176. 

(r) Great Western Rail Co. v. M'Cartht/ (1687), 12 App. Cm 218. 

(*) Wilkinson v. Lancashire and Yorkshire Rail. Co., (1907) 2 K- B. 
222 . 
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enacted that where a company, by through booking, 
pontracts to carry any animals, luggage, or goods from 
place to place, partly by railway and partly by Bea, or 
partly by canal aud partly by sea, a condition exempting 
the company from liability for any loss or damage 
arising from the act of God, the king’s enemies, fire, 
accidents from machinery, boilers, and steam, and all 
and every other dangers and accidents of the seas, 
rivers, and navigation, shall be good, and shall be con¬ 
sidered to bo incorporated in the contract, if printed 
'legjbly on the receipt or freight note, and published in a 
conspicuous position in the booking-office. 

Railway companies must forward goods without 
delay or partiality, and cannot give preferential rates 
so as to handicap any other company or persons. 
Powers arc given by the Railway and Canal Traffic 
Acts, 1873 ami 1888, to a commission, to hear com¬ 
plaints, and to make such orders as may, under the 
circumstances, be right. 

A railway company appears to be a common carrier 
of a passenger's personal luggage, and therefore an 
insurer of its safety (t). But this is not so if the luggage 
has been taken by the passenger out of the control of 
the company. The company’s porters frequently take 
oharge of luggage, and the difficulty is to know when 
they arc so acting as agents of the company, and when 
■of the passenger. The luggage is deemed not to bo in 
the company’s possession if it he given to a porter an 
unreasonable time before the train starts; nor if a 
reasonable time has elapsed since the passenger arrived 

i (() Great Wutem Rail. Co. v. Bunch (1888), 13 App. Cm. 31; 
Md mb Richard* v. London, Brighton, tie. Bail. Co (1848), 7 C. B. 
338: ud see ante, p. 430. 
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ab the journey’s end and the luggage was placed at hit 
disposal (u). 

Rights of the Carrier. —These are to have the goods 
delivered to him, and to have his remuneration paid. 
The payment must be reasonable, but at common law 
it need not be uniform, lie may claim it in advance, 
t.e., before he carries, but not before he receives the 
goods ( x ). The carrier has a lien for his charges ofi 
the goods carried in respect of which the claim arises, 
but it is a particular and not a general lien (;/). 

The Contract of Affreightment. 

This contract has for its object the carriage of goods 
in vessels for a price called “ freight.” It is found in 
two forms : (i) Charter-party; (ii) The contract for 
the conveyance of goods in a general ship, which 
contract is embodied in a hill of lading (yy). These two 
contracts have many incidents in common. Sometimes 
a charter-party and bills of lading co-exist, especially 
vhere the charterer may desire to have an opportunity 
if assigning the goods whilst they are still in course of 
larriage. Sometimes the charterer (t.e., the person 
vho hires the ship from the shipowner) uses the ship 
is a genera! ship, carrying goods of third parties under 
>ills of lading. The terms of the contract of carriage 
ire, as between the shipowners and the charterer, 
isually to be gathered from the charter-party, and 
vhere-there is a bill of lading as well, its primary use 
as between these parties) is simply to serve as a receipt 

(«) Hodgkinson v. London and North Western Rail. Co. (lMflj 
4 Q. B. D. 228. 

(x) Pickfotd v. Grand Junction Rail. Co. (1841), 8 M. 4 W. 37 A 

(y) Rwihtcorth v. Radjkld (1805), 6 Bast, 519 ; 7 East, 224. 

(yy) See further as to bill of lading, poet, p. 439. 
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for the goods shipped on board under the contract as 
contained in the charter-party. As regards assignees 
of the bill of lading, the bill of lading contains the 
terms of the contract of carriage made with the ship¬ 
owners, and unless tho bill of lading refers to and 
incorporates with itself any or all of the terms of the 
charter-party, the assignee is not affected by the 
charter-party ( 2 ). Thus, if the bill of lading contains 
a statement, “ freight and all other conditions as per 
charter-party,” the terms of the charter-party govern 
the payment of freight and all other conditions which 
would have to be performed by the receiver of the 
goods, so far as these are not in conflict with anv 
express stipulations of tho bill of lading ; but con¬ 
ditions of the charter-party are not incorporated which 
do not concern tho consignee, so the shipowner will be 
liable to the assignee of a bill of lading for damage to 
a cargo carried on deck, although under the charter- 
party it was so carried at merchant’s risk (a). 

Charter-party. 

This is “ an agreement by which a shipowner agrees 
to place an entire ship, or a part of it, at the disposal of 
a merchant for the conveyance of goods, binding the 
' shipowner to transport them to a particular place, for 
a sum of money, which tho merchant undertakes- to 
pay as freight for their carriage ’’ (6). The person whose 
goods are to be taken is called the charterer. 

The charter-party may, but need not, be under seal, 

(z) See per Esher, M.R., and Bowkn, L.J., in Oriental Steamship 
Co. v. Tylor, [1893] 2 Q. B., at pp. 621, 626. 

(а) Serraino v. Campbell , [1891] 1 Q. B. 283; Diederichsen y. 
Famuharson, [1808] 1 Q. B. 160 ; 3 Com. Cas. 87. 

(б) Maude and Pollock on Shipping (4th ed.), p. 289, 
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but'rnust be stamped (c). It may amount to a complete 
demise of the ship ; that is to say, it may put the vessel 
altogether out of the power and control of the owner, 
and vest that power and control in the charterer, so 
that during the. hiring the ship is to be regarded as the 
vessel of the charterer and not of the owner (d) ; but 
generally, the ship remains in the possession of the 
owner, the charterer acquiring the right only to put 
his goods on the vessel, ami to have them carried (e), 
The question is one of construction. 

The following form (/) will show the stipulation* 
ordinarily inserted : 

■' It is this day mutually agreed between Messrs. [/I, B.J, 
agents lor owners of the good ship or vessel called [Tht 
James Scott], Al, and newly coppered of, etc., of the burden 
of 340 tons ( g) register measuieinent or thereabouts, whrreol 
[0. ]).] is master, now at [Malta] (1), mid Messrs. [K. I\ 
of LirtrjnsJ], merchants. Hint the said ship being tight, 
staunch, and strong, and evert way fitted for the voyage 
(2), Hhall with all convenient speed proceed to Loudon (A) 
and there load (3) in the iihual and customary mannei 
a full and complete cargo {4} of lawful merchandise [say 
about 400 tons in wight J, ami therewith proceed to [Bong 
Kong or Shanghai} as ordered before sailing, or so neat 
thereunto as she may safely get (fi), and there deliver the 
same in the usual manner (6) agreeably to bills of lading; 
after which she shall load there, or if required proceed 
to one other safe port [t» (,'hina] and there load always 
afloat (7) in the usual and customary manner from 
the agents of the said charterers a foil and complete cargo 

(e) Stamp Act, 1891, ss. 49—51, and Ached, I. 

(d) Lord Hirschsll in JBaumwoll, tic. v, Furness, [1893] A. C. v 
at p. 14. 

(e) Bandsman v. Scurr (1807), 1-, K. 2 Q. B. 86, 96. 

(/) Certain trades have forms peculiar to themselves. 

(?) This should not bo omitted, but a booA fide mistake in it will 
not vitiate the contract, unless it be shown that under the circum* 
stances the error is very considerable and material. 

(A) As to the effect of deviation, sec post, p. 438. 
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of tea or othor lawful merchandise, not exceeding %hat 
she can reasonably stow and carry over and above her 
tackle, apparel, provisions and furniture (4), the cargoes 
being brought to and taken from alongside the vessel at 
the charterers’ risk and expense, which the said merchants 
bind themsolves to ship, and being so loaded shall there 
with proceed to [Liverpool or London] as ordered on signing 
bills of lading abroad, or so near thereto as she may safely 
got (5), and there dolher the same in the usual and 
customary manner (0) to the said charterers or their 
assigns, they paying freight for the same at the rate of 
[£7 10a. per ton of fifty cubic feet] for tea delivered, for 
the round out and homo; a deduction of |fla. per ton] to 
be made if ship bo discharged and loaded at [llong Hung], 
-other goods, if shipped, to pay in customary proportion; 
in consideration whereof the outward cargo to be carried 
freight freo; payment whereof to become due and be 
made ns follows: [I hi n follow term#]. .Ship is to have 
liberty to put on board 80 tons of [ ], or other dead 

weights, and to retain it on hoard during the voyage. 
Thirty running days (Sundays and holidays excepted) arc 
to bo allowed the said merchant if the ship is not sooner 
dispatched for loading in [London], and forty-five like 
days (8) for all purposes abroad, and ten days on demurrage 
(8) over and abovo the said lay days and the tune herein 
stated, at (£10 sterling per day], paying day by day as the 
same shall become due. The time occupied in changing 
ports not to count as lay days. Charterers’ liability tinder 
this charter-party to cease on the cargo being loaded, tile 
master and owners having a lien on cargo for freight and 
demurrage (9). Tho master to rigri bills of lading at such 
rates of freight (10) as may be required by the sgents of the 
charterers, without prejudice to this charter-party.' 

“Tho act of God, the King’s enemies, restraint of 
prinoee and rulers, fire, and all and every other dangers 
and accidents of the seas, rivers, and navigation, of what 
nature and kind soever, throughout the voyage, being 
excepted (11). 

“ The vessel to be consigned to charterers’ agent abroad, 
tree of commission. On the return of the ship to [ Liverpool ], 
she shall be addressed to [0. H <h Co.] brokers or to their 
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•gents, tt any other port of discharge. Penalty for not 
performance of this agreement, the estimated amount e 
freight.” 


Notes on the Form of Charter-party. 

The clauses of the above may be more, intelligible i 
ead with the aid of the following notes: 

(1) “ Now at," etc. —This is an important statement 
here is, it will be observed, no stipulation as to th 
ime when the ship shall bo handed over to the cliarterei 
Jut if he knows where the ship is at, the date of th 
harter-partv, he can tell approximately when it wi' 
te at his disposal at the agreed place. For this reaso: 
he statement in reference to tho placo of the ship i 
;enorally construed as a condition precedent, the falsity 
d which entitles the charterer to rescind (a). 

(2) Seaworthiness and fitness to looeive cargo aw 
replied terms. The shipowner when he enters into 
r charter-party impliedly warrants that the ship ip' 
it to encounter the ordinary perils of navigation and 
o carry the cargo {k). These implied conditions extend 
espectivciy only to seaworthiness at the time of sailing, 
.nd to fitness at the time of loading, and they do not 
ontinue in force after the ship has sailed or the goods 
ire once on board (k). But if a voyage is of necessity 
iivided into stages, c.g., to take in coal, the vessel 
nust be made seaworthy at the commencement of 
ach stage (m). If the ship is unseaworthy at the 
commencement of the voyage, the shipowner, although 
iable for damage to cargo caused directly as the result 

(*) Bentsen v. Taylor <b Sons, [1893] 2 Q. B. 274. 

(i) Steel v. State Line Steamship Co. (1878), 3 App. Cm, 72 
I tcFadden v Blue Star Line , [1906] 1 K. B. 697. 

(m) The Vortigem, [1899] P. 140; 4 Coro. Cm. 162. 
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of that unseaworthiness, is not liable for damage caused 
by a peril of the sea excepted in the bill of lading. The 
contract of affreightment is not displaced by the ship¬ 
owner’s breach of warranty of seaworthiness, and the 
shipowner is not thereby reduced to the position of a 
common carrier («). Othor implied conditions are 
(i) that the voyage will be commenced and carried out 
without unreasonable delay; and (ii) that there shall 
be no unnecessary deviation. These obligations impose 
a duty on the shipowner not to expose the ship to 
unnecessary lisk. Thus, where an owner carelessly 
allowed goods destined for an alien enemy to be loaded 
with those of the plaintiff and as a result Ihc ship was 
seized and detained by the naval authorities, the owner 
was held liable for the consequent delay in delivery of 
the plaintiff’s goods (o). 

(3) The owner must bring his ship to the ugieed or 
usual place of loading at the port where the voyage is 
to commence, unless the charter makes provision other¬ 
wise ; the charterer must, when ho has notice that the 
ship is ready to load, bring his goods alongside the ship 
at such place, and deliver them to the servants of the 
shipowner (p). In the absence of express stipulation in 
the charter-party, the charterer is liable for not pro¬ 
ducing a cargo, though he be not personally in fault in 
failing to do so (q). As a rule, the shipowner is responsible 
for proper stowage (r), but the exceptions are numerous. 

(n) The Evropa, [1908] P. 84. Tho position of the shipowner is 
different when he commits a breach of tho undertaking not to deviate. 
See post, p. 438. 

(o) X>nnn v. BucIcnaU Bros., [1902] 2 K. B. 614 ; 7 Com. Cm. 33. 

(j>) Per Ski. borne, L.C., in Grant v. Coverdale (1884), 9 App. 

Caa., at p. 478. 

(q) Grant v. Coverdale, supra, is a good example. 

(rj Btaikie v. Stembridqe (1859), 8 C. B. (N.8.) 894. 
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(4) But for this provision, a shipowner paid at a rate 
per ton of the cargo, might find that owing to waste of 
space his freight has not come up to what lie had con¬ 
templated. If the ship is described in the earlier part 
of the document as “ of the burden of 310 tons measure¬ 
ment or thereabouts." and the words “ fidl and complete 
cargo ” arc unqualified, the charterer does not fulfil his 
obligation bv putting on board a cargo of 340 tons, if in 
fact the ship will take more ; nor does he make himself 
liable by putting; le, n s than 340 tons on board if she 
cannot take that quantity (s). Sometimes the charter- 
party runs thus : *' a full and complete cargo, say 
[about 1 100 ] tons ’’; in such a case the charterer is not 
bound to load the ship lip to her actual capacity,but his 
obligation will be satisfied if he loads to about three 
per cent, in excess of the 1,100 tons, though the ship’s 
capacity is over 1,200 tons (I). But the word “ cargo ” 
alone, in the absence of anything in the charter-party 
to qualify it, means the entire load of the vessel, and 
therefore, the omission of the words “ full and complete ” 
are often immaterial («). On the other hand, subject 
to the stipulations of tho charter-party, it is an implied 
condition that the shipowner shall not use the ship in 
a manner prejudicial to the charterer, e.g., he cannot 
load bunker coal intended for a future voyage so as 

(*) IlunUr v. Fn/ (IBIO), 2 B, i AW. 42) ; Motrin v. Levison 
(1876), 1 C. P. D. 165. 

(l) Motrin v. Levinon, supra , cj MiUer v. Borner, [1000] ) Q. B. 
891 ; 4 (tom. Cab. 175, when* the charterer contracted only to load * 
“cargo of om, say about 2,800 tons,’'not a “full and complete 
cargo” 

(m) Borrowman v. Drayton (1877), 2 Ex. 1). 15; Jardine Mat fa- 
son db Go. v. Clyde Shipping Co., [1910] 1 K. 1). 627 ; cf. MiUer t. 
Borner , [1900] 1 Q. B. 691, when- on the construction of the particular 
charter-party the omission of the words “ full and complete ” was 
held to he material. 
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to prevent the charterer having full advantage oi tne 
ship (x). 

(5) The shipowner cannot usually compel the con¬ 
signee to take delivery until the ship has roached the 
place named, but it may be that she cannot safely reach 
it. These words, “ as near thoreunto as she can safely 
get,” enable him to demand that the cargo be unloaded 
before arriving at the named place, if she is prevented 
from getting there by some permanent obstacle which 
cannot be overcome by the shipowner within such time 
as according to all the circumstances of the case may 
reasonably bo allowed (y). 

(6) “ The liability of the shipowner as to the com¬ 
mencement of the unloading is to use all reasonable 
dispatch to bring the ship to the named place where the 
carrying voyage is to end, unless prevented by exeepted 
perils, and when the ship is there arrived, to have her 
ready with all reasonable dispatch to discharge in the 
usual or stipulated manner ” (z). The consignee or 
charterer must tako the cargo from alongside, and for 
that purpose provide the proper appliances for taking 
delivery there (a) ; the shipowner should put the cargo 
on the rail of the ship, and in such a position that the 
consignee can take it. If the owner of goods imported 
in any ship from foreign parts fails to land or take 
^delivery of the same, at the time agreed (or if no 
time is agreed, within seventy-two hours, exclusive of a 
Sunday or holiday), from the time of the report ( b ) of 

(*) Darling v. Baeburn, [1008] 1 K. B. 872; affirmed, [1007] 
1 K. B. 848. 

(y) Bam, L.J., in Nelson v. Dahl (1879), 12 Ch. D., at p. 692. 

(a) Bam, L.J., in Nelson v. Dahl, supra, at p. 884. 

> (a) Dahl v. Nelson, per Lord Black Buns (1881), 8 App. Can , at 

p i 3, 

‘ W > the report required by the Customs laws. 
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the ship, the shipowner may land or unship the goods 
and place them at certain places according to circum¬ 
stances. The shipowner may, by giving written notice 
to the person in whose custody the goods arc placed, 
retain his lion for freight on the same, and then, subject 
to certain conditions, the person with whom the good* 
are deposited may, and if required by tho shipowner 
shall, if the lien is not discharged as provided by the 
Merchant Shipping Act, 1894, at the oxpirat.ion of ninety 
days from the time when the goods were placed in his 
custody (or earlier if they aro perishable), sell by public 
auction sufficient of the goods to satisfy the Customs 
dues, the expenses, and tho freight (c). 

(7) “ Always afloat ” means that the ship shall be 
sent to a port in which she can safely lie with her full 
cargo without touching the ground. If to the know¬ 
ledge of the shipowner, owing to the state of the tides, 
there may not be sufficient depth of water for the ship 
to load always afloat, the charterer will not he responsible 
for delay thereby occasioned (d). 

(8) '‘Demurrage" properly signifies the agreed 
additional payment (generally per day) for an allowed 
detention of the ship, whilst loading or unloading, 
beyond a period specified in or to be collected from the 
charter-party; it also means compensation by way of 
mliquidated damages for undue detention not provided 
!oi specially in the instrument (e). The former is the 
itriot meaning. The freighter who agrees to pay 

(c) Merchant Shipping Act, 1894, as. 492—C01. 

(«) Carlton Steamship Co. v. CctsiU : Mail Packrtt Co., {1898] A. C, 
196; 2 Com. Cas. 286. 

{«) Bowur, L.J., in Clink v. Radford, [1891] 1 Q. B., at p. 630. 
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demurrage for detention beyond the lay days will have 
to pay so long as the ship is in such a condition that 
ahe cannot be handed back to the use of the shipowner, 
though the delay be not caused by the freighter’s 
default (/). If no lay days are mentioned, the charterer 
is liable to pay damages if he detains the ship beyond 
what, in tiro actual circumstances, is a reasonable 
time ( g). But in either case, if the delay is due to the 
default of the owner or of those for whom the owner is 
responsible, tko charterer is not liable to pay (/). The 
lay days, i.e., the days allowed for loading or unloading, 
bfgin when the ship arrives at the place agreed upon 
in the charter-party, and the charterer has notice that 
she is ready to load or unload ; they run continuously, 
each day boing counted from midnight to midnight, 
and not periods of twenty-four hours (h). If the 
vessel is not discharged within the lay days, a part of 
a day counts as a whole day (i); but where the charterer 
is bound to load at a certain rate “ per weather-working 
day,” and bad weather prevents work, any time less 
than half a day will not count as more than half a 
day (k). After the lay days have expired, demurrage 
beoomes payable at the rate provided by the charter, 
or if the charter does not apply, as unliquidated 
damages. 

(9) This clause is styled the cesser clause, and it 
puts an end to the charterer’s liability when the cargo 
is loaded, the shipowner relying on his lien in order to 

if) Esher, M.R., in Budgctt v. Binnington, [1891] 1 Q. B. 38. 

(j) Hid v. Itodocanachi', [1801] 2 Q. B. 820 ; [1893] A. C. 22. 

(A) The Kuty, [1895] P. 58. 

(t) Commercial Steamship Co. v. Boulton (1875), L. R. 10 Q. B. 
346. 

(k) Branckelsno Steamship Co. v. Lamport and Holt , [1897] 1 Q B. 
670; 2 Cam. Can. 89. 
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get payment. Unless obviously contrary to the inten¬ 
tion of the parties, the court so construed it that the 
exoneration of the charterer and the acquisition of 
the right of lien may bo co-extonsive ; in other words, 
the cesser clauso does not affect liabilities in respect of 
which the shipowner cannot secure himself by the 
exercise of the right of lien (l). 

(1(1) Freight is dealt with hereafter. See post, 
pp. 417 et scq. 

(11) The effect of this clause is to exonerate the ship¬ 
owner from liability for loss occasioned by the causes 
enumerated in it, if it was not due to negligence on the 
part of the shipowner or of those for whom ho is 
responsible (m). If the ship is unseaworthy when she 
starts and damage results, the excepted perils clause 
will not save the shipowner from responsibility for 
damage {»). 

“ The act of God ” has already been defined. See 
ante, p. 416. 

“ King’s enemies ” ; this exception applies only to 
foreign enemies, and not to traitors, pirates, robbers, 
etc. (o). 

“ Restraints of princes and lulers ’’; e.g., blockades, 
embargoes (p ). 

“ Perils [dangers and accidentaj of the seas ” ; damage 
caused by the sea, storms, collisions, etc., of an unex¬ 
pected nature; thus, damage caused by sea-water 
entering through a hole eaten by rats is an excepted 

(1) Clink V. Radford, [1881] 1 Q. B. 026 ; Haneen y. Uarrotd, 
[1894] 1 Q. B. 612. 

(») See The XatUho (1887), 12 App. Cm. 603 s Hamilton y. Pandort 
(1887), 12 App. Cae. 618. 

(») Gilroy v. Price, [1893] A. C. 56. 

(o) Forward y. Pittard (1786). 1 T. R. 27,34. 

[p) See ante, p. 3S9j 
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nil, but direct injury to the cargo by rata is 
tot (q). 

The excepted perils clause frequently contains many 
natters other than those mentioned in the charter-party 
bove, viz.: '* pirates, robbers, or thieves ” [which 
loes not apply to thefts committed by persons in the 
ervice of tho ship (r)], “ barratry of master or 
nariners,” “ negligence of master and mariners,” 
1 jettison,” and so on. 

Deination .—Voluntary or unwarranted deviation may 
■wider the contract of affreightment void, so that 
the special oontract by charter-party is displaced as 
Irom the beginning of the voyage, no matter when or 
shore the deviation took place, and the shipowner 
jannot rely on tho excepted perils clause, although the 
oss or damage to cargo cannot bo traced to the 
deviation (s); and where during an unwarranted 
deviation a ship was torpedoed by a German submarine, 
it was held that the shipowners, as carriers, could not 
rely on tho common law exception that the loss was 
caused by the king’s enemies («). But tho contract of 
affreightment will not be avoided by deviation necessary 
for the safety of tho ship or crow, although the necessity 
was caused by unseaworthiuess, and that unseaworthi¬ 
ness was due to some culpable act on the part of tho 
master. If the Bhip is in peril the master is not faced 
by the alternative of choosing between the safety of 

(j) Hamilton v, Paniorf (1281), 12 App. Cm. 518. 

(rj Sleinnan <t Co. v. Angler Lint, Limited, [18913 1 Q. B. 619. 

(l) Joseph Thorlep v. Orchis 8.8. Co., [1907] 1 K. B. 660. 

(!) James Morrison <9 Co. r. Shorn, SaviU A Co., [1916] 2 K. W 
788. 



his ship and crew and the loss of the contract of affreight¬ 
ment (u). 

A charter-party, like any other contract, is governed 
in its construction by ordinary rules of law; if there 
is a latent ambiguity, evidence is admissible to show in 
what sense it was used, and if any words used have a 
technical meaning, then evidence is also admissible 
to show the meaning in which the words were used. 
The contract by charter-party is to ho construed in 
a liberal way, the written parts of a partly-printed 
.document being, as a rule, preferred to the printed 
part, so as to get as near as may be to the exact intention 
of the pai ties. 


Bill of Lading. 

A bill of lading is a document acknowledging the 
shipment of goods, and containing the terms and con¬ 
ditions upon which it has been agreed that they are to 
be carried (x). Jt is excellent evidence of the contract 
for the carriage of goods on a general ship, i.c., a ship 
which is used for the carriage of the goods of several 
merchants who may desire to have them conveyed by 
her, and which is not employed for the carriage of a 
charterer’s goods only. A bill of lading is generally 
used, even when the ship is chartered. If the charterer 
finds the cargo himself, tho bill of lading is usually, but 
not always, a mere receipt for the goods given by the 
master. If the charterer takes tho goods of others, the 
ebill of lading contains the contract he makes with 

(«) Kith v. Taylor, [1912] A. C. 604. A* to the effect of a broach 
td warranty of seaworthiness on the oontract of carriage, Bee anUh 
fp. 431, 432. 

%;-(*) Caldwell V Ball (J786), 1 T. R. 21«. 
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them (y). The form of a bill of lading varies much 
according to the practice of the parties thereto, but a 
usual form is as follows : 

“ Shipped in good order and condition by , 

in and upon the good ship called the ‘ British Tar,’ whereof 
is master for this present voyage, and now in 
the port of , and bound for , with liberty 

to call at any ports on the way for coaling or other necessary 
purposes, fifty casks of wino being marked and numbered 
as per margin, and to bo delivered in tho liko good order and 
condition at tho aforesaid port of , tho act of God, 

the King’s oncniies, fire, barratry of tho master and crew,' 
and all and evory other dangers and accidents of the sens, 
rivers, and navigation of whatever kind or nature soever 
excepted, unto or to his assigns, he or they paying 

freight for tho said goods £ per ton, delivered with 

primage and average accustomed. In witness whereof, 
tho master of the said ship hath ntlirmed to bills of 

lading all of this tenor and date, one of which bills being 
accomplished, the others to stand void. 

li Dated, etc. 

*’ Weight, value, and contents unknown.” 

A bill of lading for goods to bo exported or carried 
coastwiso must bear a stamp value sixpence, which 
must be impressed bofore execution (z). A bill of lading 
for goods shipped abroad need not be stamped. 

Many mattors already mentioned in connection with 
oharter-parties apply equally to bills of lading. Several 
of these are mentioned in the notes to the form of 
oharter-party given above (a). There is, however, this 
difference: a shipowner, when the contract is contained 
in a charter-party, may have duties to perform before 
the time of shipment of the goods ; this is not so often 

(y) See ante, pp. 427,428. (*) Stamp Aot, 1891, b. 40. 

(a) Ante, pp. 431 et seq. 



Bill of Lading. 441 

the case when the contract is evidenced by a bill of 
lading only. 

The bill of lading is signed generally by the master, 
though in practice, where the goods are shipped, the 
acknowledgment first, given is a less formal receipt 
(“ mate's receipt which is afterwards exchanged for 
a bill of lading signed by the master: but there is 
nothing to prevent the giving of a bill of lading without 
production of the mate’s receipt, if the goods are on 
board, and if there is no interest in thorn known to the 
master except that of tho sliipper (b). The shipowner 
is justified in delivering bills of lading to tho holder 
of tho mate's receipt if ho has not notice of other 
claims (e). If the mate’s receipts and the bills of lading 
get into different hands the goods must bo delivered to 
the holder of the bill (rf). 

The master, when he signs, affixes his signature as 
agent of the owners of the vessel; except that when a 
vessel has been chartered, and the chaiterers put up 
the vessel as a general ship, then the master may be 
agent of the charterer and not of the owner, the 
decision in each case depending upon the facts. If the 
ship has been demised (c) to the charterer, tho master 
is generally the charterer’s agent (j), but the mere fact 
that the charter-party provides that the master shall be 
the agent of the charterer does not of itself bind those 
who deal with the ship without actual notice of this 
clause (g). The law on this subject may be stated in 

(6) Hathesing v. Laing (1874), L. R. 17 Kq. 92 

(c) Evan v. N idiot (1812), 3 M. A 0.6U. 

(dj Baumveil, etc. v. Furness, [1893] A. C. 8. 

It) See ante, p. 429. 

(/) BaumwoU, etc. v. Furness, [1893] A. 0., at p. 14. 

(p) Manchester Trust v. Furness, [1896] 2 Q. B. 639: 1 Com. 
Cm. 39. 
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■the words of Cookburn, C.J., in Sandman v. Scutr ( h ): 
"where a party allows another to appear before the 
world as his agent in any given capacity, he must be 
liable to any party who contracts with such apparent 
'agent in a matter within the scope of such agency. 
The master of a vessel has bv law authority to sign 
bills of lading on behalf of his owners. A person 
shipping gooiis on board a vessel, unaware that the 
vessel has boon chartered to another, is warranted in 
assuming that the master is acting by virtue of his 
ordinary authority, and therefore acting for his owners 
is signing bills of lading. It may he that, as between 
the owner, Iho master, and the charterer, the authority 
of the mastor is to sign bills of lading on behalf of the 
charterer only, and not of tho owner. But, in our 
judgment, this altered state of the master’s authority 
will not alfect the liability of the owner, whose servant 
the master still remains, clothed with a character to 
whioh the authority to bind his owner by signing bills 
of lading attaches by virtue of his office. We think 
that until the fact that the master’s authority has been 
put an end to is brought to the knowledge of a shipper 
of goods, the latter has a right to look to the owner as 
the principal with whom his contract lias been made.” 
Thus, where charterers put up a vessel as a general 
ship, and plaintiff put ou board wine, and receivod bills 
of lading in ordinary form signed by the master, the 
owners were held liable for loss by leakage arising from 
improper stowage, it being questioned whether an action 
would not lie also against the charterers (*). But if 
tire oharter-party amounts to a demise of the vessel, then 
|he master frequently signs as agent of the charterer, 
(*) (1387), L. R. 2 Q. B. 88 , 97. (>) L R 2 Q. B. 88.W 
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who is for the time being the owner of the vessel (A). 
An indorsoo of the bill of lading, who takes it bona fide, 
and for value, and without notiro of the charter-party, 
may hold the shipowner to the terms of the bill of 
lading; but if this indorsee was aware of the charter* 
party when ho took the bill, the shipowner will not be 
bound if the bill of lading was signed without the ship¬ 
owner’s authority (1). 

The master has no authority to sign a bill of lading 
" for goods not actually received on board (m), and if he 
docs so, the owners are not liable ; hut his signature is 
prima facie evidence against the owners that the goods 
were shipped, and it lies on the owners to rehut thU* 
evidence if they allege that tho goods never were on 
board (»); however, a bill of lading will not be even primi 
facie evidence of quantity, if it contains qualifying words, 
such as “ A quantity of 937 tons, weight, etc. un- 
’ known ” (o). By express stipulation the bill of lading 
may be made conclnsive evidence against the ship¬ 
owners of the quantity shipped (ji). As regards the 
master’s liability, by section 3 of the Bills of Lading Apt, 
1850, “ every bill of lading in the hands of a consignee or 
indorsee for valuable consideration, representing goods 
to have been shippod on board a vessel, shall be con¬ 
clusive evidence of such shipment as against the master 
or other person signing the same, notwithstanding that 
such goods or some part thereof may not havo been so 

(k) L. R. 2 Q. B. 96; and see PaumwoU, etc. v. Furnas, [1693] 
A. C. 8 

(i) The Patria (1872), L. R 3 Ad. & Ko. 436. 

(»i) McLean r. Fleming (1872), L. R. 2 H. L. So. 128 ; Grant r, 
Norway (1851), 10 C. B. 665. 

(») Smith v. Bedouin Steam Navigation Co., (1896] A. C. 70. 

(o) New Chinese Antimony Co. v. Ocean 8.S. Coy., [1917], 2 K. B. 

$ 64 - 

<j>) Liehman v. Christie (1887), 19 Q. B. D. 333. 



444 The Contract of Affbeiqhtment. 

shipped.” But even the master will not be liable 
if—(i) the holder of the bill at the time of receiving it 
is aware that the goods have not been actually shipped ; 
or (ii) the misrepresentation in the bill was caused bv 
the fraud of the shipper, the holder, or of some person 
under whom the holder claims ( q). Neither does the 
section ostop the shipowner from showing that goods 
incorrectly described in the bill of lading by mere 
marks of identification, having no significance in 
respect of their quantity, quality, or commercial value, 
are in fact the goods which were shipped under the bill 
of lading (r). 

* In giving a bill of lading the master ran bind the 
shipowners by any terms which it falls within his 
express or implied authority to make, subject to this, 
that if the ship is chartered, he may not sign bills of 
lading varying the terms of the charter, unless the 
charter itself so allows, or unless he obtains express 
instructions to do so (s). 

The general duty cast upon the shipowner is to carry 
the goods with safety, subject to any limitations agreed 
upon. Such limitations are (e.g.) exceptions from 
liability for damage caused by the “ act of God and 
the King’s enemies,” “ accidents from machinery,’’ 
etc. Others are mentioned, and the law has been 
discussed in considering the corresponding proviso in 
a charter-party {t). 

When the bill states that the goods are shipped “ in 
good order and condition,” it is called a clean bill of 

(g) Section 3 ; and see Valicri v. Boyland (1806), L. R. 1 C. P. 382. 

(r) Paraont v. Neto Zexiland Shipping Co.> [1901] 1 Q. B. 648; 
6 Com. Caa. 41. 

(«) Rodocanachi v. Milburn (1887), 18 Q. B. D. 67. 

(() Ante, pp. 437, 438. 
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lading, xnese words refer to the apparent and external 
condition, and, though they are not words of contraot, 
the master can bind his owners by such a statement, 
and if it bo untrue the latter will be liable in damages 
to an indorsee of the bill of lading who suffers loss by 
acting on the faith of the representation («). 

A bill of lading is not only a document containing 
the terms of a contract of carriage, it is iu addition a 
document of title; it is the symbol of goods at sea. and 
remains so until the goods have come to the hands of a 
porson entitled under the bill of lading to the possession 
of them(e). The person to whom the bill is made out 
may transfer his rights under it; if tho bill is drawn to 
order, he does so by indorsing tho bill and delivering it 
to the assignee; if he merely indorses it, the indorse¬ 
ment is in blank, and the bill then passes from hand to 
hand, as though it were drawn to bearer, the holder 
being entitled to fill up the blank as lie chooses (/). 
If the bill is drawn to a specified peison without the 
addition of the, words “ or order or assigns,” it soems 
not to be negotiable in any sense of the term. Con¬ 
sequently, where a bill of lading can be transferred by 
indorsement and delivery or by delivery, the trans¬ 
feree is entitled to demand possession of the goods 
as owner or pledgee according to the nature of the 
transaction (y). 

The transfer of a bill of lading drawn to order, though 
it passed the goods, did not until 1855 transfer the 

(«) t'ompania Naviera Vasconzada v. Churchill, [1906] 1 K.B. 
237. 

{v) Barber v. Meyerstein (1870), L. ii. 4 H. L. 317. 

(*) Per Lord Selborne, in Sewell v. Burdick (1880), 10 App. Cai., 
at p. 83. See also the special verdict in Lickbarrow v. Mason (1793). 
ISm. L. C. (12th ed.), at p.754. 

(y) SetoeU v. Burdick (1880), 10 App. Cas. 74. 
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right to sue on the contract. But by the Bills of 
Lading Act, 1855, e. 1, it was provided that “ every 
consignee of goods named in a bill of lading, and every 
indorsee of a bill of lading, to whom the property in the 
goods therein mentioned shall pass, upon or by reason 
of such consignment or indorsement, shall have trans¬ 
ferred to and vested in him all rights of suit, and be subject 
to the same liabilities in respoct of such goods as if the 
oontract contained in the bill of lading had been made 
with himself.” It has been decided that the pledge of a 
bill of lading does not per se pass the property ( 2 ) within 
the meaning of this section, so that the pledgee is not 
liable to pay the freight; but the case is otherwise if 
the pledgee exercise his right to take possession of the 
goods ( 2 ). 

The master must deliver the goods to the consignee 
upon payment of freight; or if the bill has been 
properly assigned, then ho should deliver to the holder 
of the bill. Sometimes the bill of lading is executed in 
duplicate or triplicate, and the different parts may get 
into the hands of different persona; in such case the first 
transferee for value is entitled to the goods (o). But 
the master who, acting bona fide and without notice 
of contiicting claims, delivers to a holder who presents 
my of tho parts of the hill of lading to him, is not 
liable if it should prove that that holder is not the 
irst transferee (6). This is a consequence of the clause 
found in bills of lading drawn in a set: “ one of 
those bills of lading accomplished, the other shall stand 
void.” 

(*) Stwdl v. Burdick (1885), 10 App. Ctts. 74. 

(а) Barber v. Mcymtcin (1867), X,. R. 2 C. P. 38,661 ; 4 H. L. 317 

(б) Olyn, Mills <6 Co. v. Mart and West India Docks (1882), 
7 App. Cas. 561. 
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if the master has notice of conflicting claims, it is hit 
duty to interplead. 

The “ negotiability ” of a bill of lading has been 
dealt with (c), and also the effect of indorsement of the 
bill of lading on the unpaid vendor’s rights [d). 

Freight 

Freight is the name given to the reward paid to the 
shipowner for the carriage of goods. It is not payable 
until the voyage has been completed and tho goods 
delivered, unless non-delivery is roused by tho fault of 
the shipper alone, or by the perils excepted in the 
charter-party or bill of lading (e). If the shipowner 
abandons bis vessel without any intention to retake 
possession, even if be does so under stress of weather (f), 
the cargo owner can treat the contract, of affreightment 
as at an end, and if the cargo is subsequently salved he 
can take possession of it without paving freight. But 
where ship and cargo had been abandoned bv the 
master and crew on being attacked by an enemy subma¬ 
rine, and the ship was for a time erroneously believed to 
have been sunk, but ship and cargo were subsequently 
salved, the House of Lords held there had been no such 
abandonment of the ship as to entitle the cargo owners 
to claim possession of the cargo without paying freight (y). 

Sometimes it is stipulated that the payment shall be 
made before this time, in which case, unless otherwise 
agreed, the failure of the voyage gives no right to the 

(c) Ante, p. 205. 

(d) Ante, pp. 284, 285, SOS. 

(«) Lidduri v. Lopes (1800), 10 East, 520. If the vi-wel is wrecked 
the shipowner may tranship the goods to earn freight {Hunter r, 
frinsep, ibid,, 378 : and see as to lump sum freight, poet, pp. 1(8,449). 

(/) J'Ae C'ito (1881). 7 P. I). 5, C. A. 

(y) Bradley v H. Neumm, Sons eb Co., [1919] A. C. 10. 
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return of the money. “ Advance freight,” if payable, 
is due at the moment of starting, unless otherwise 
agreed; oven if not paid it can be recovered by the 
shipowner from the charterer upon the loss of the ship (h). 
But if any goods ore destroyed before the ship sails so 
as to mako it impossible that any freight could be earned 
on them, advance freight will not be payable on the portion 
of the cargo destroyed (t). Each case depends upon its 
own circumstances, and to these it is necessary to look to 
determine whether a given payment is intended as freight 
in advance, or as a loan; and though it be called “ freight 
in advance,” it by no means follows as of course that it 
is such (k). 

If the charterer fails to load a full cargo according to 
agreement, he is liable in damages; such damages are 
styled “ dead freight ” (l). 

Lump Sum Freight. —This is an entire sum to be paid 
for the hire of the ship for one entire service (»»). Where 
a lump sum freight has been agreed upon the shipowner 
is entitled to the whole amount if he delivers any part of 
the cargo which he is not excused from delivering by the 
excepted perils. If the whole cargo is lost, no freight 
will be earned, but if a substantial portion is delivered 
and the residue has been lost by excepted perils, although 
the ship does not arrive, the whole freight will be recover¬ 
able (w). 

(t) Byrne v. SchiUcr (1871), 1,. R. 8 Ex. 319; and per Eshkb, 
M.R., in Smith <t Co. v. Pyman & Co., [1891] 1 Q. B., at p. 744. 

(i) Weir dr Co. v. Oirvin d* Co., [1900] 1 Q. B. 48 ; 5 Com. Cas. 49. 

(i) Allison v. Bristol Marine Insurance Co. (1878), 1 App. Cas. 
209,217, 233. 

(l) McLean v. Fleming (1872), L. R. 2 H. L. Sc. 128. 

(m) Robinson v. Knights L. R. 8 C. P 4t!5, per Keatino, J. 

(n) Thomas v. Harrowing 8.8. Coy., [1915], A, C. 58, where cargo 
waa delivered from a ship wrecked outside the port of discharge. 
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Where owing to the outbreak of war a ship is compelled 
to discharge its cargo at an intermediate port because 
the further prosecution of the voyage is illegal, the ship¬ 
owners cannot recover the freight in whole or in part 
and no fresh agreement by the owners of tho cargo to 
pay fre'ght pro rata will be inferred from the fact of their 
taking possession of the goods (o). 

Freight pro rutd .—This is the term given to a pay¬ 
ment which is sometimes made for carriage of goods 
when tho contract has been performed in part only. 
The rule is thus set out in Maude and Pollock on 
Shipping (p): “ If tho original contract has not been 
performed, no claim can arise, under it; but if there is 
a i 'ohmtary acceptance of the goods at a point short of 
their destination, in such a mode as to raise a fair 
inference that tho further carriage was intentionally 
dispensed with, a new contract will be implied to pay 
compensation commensurate with the benefit actually 
received ; that is to sav, to pay freight for that portion 
of the voyage which has actually been performed.” 

.Shipowner's Lien .—The shipowner possesses a lien 
upon the goods which he carries, until ho has received 
payment of freight; it ceases upon delivery of the goods. 
The lien extends to all the property consigned on the 
same voyage under the same contract by the person from 
whom the freight is due. So that delivery of a part 
does not defeat the lien on the remainder ( 7 ). In many 
cases it may bo inconvenient to retain them on board, 

(o) St. Enoch Shipping Co. v. I’lioaphatt Mining Co., (,1‘JIGJ 2 K. B. 
624. 

(p) (4tbed.), p.368. 

(j) Sodergren v. flight (1796), quoted 0 East, |i. 022. 

ML. 
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and yet if landed the lien upon them would be in danger 
of being lost; this difficulty is provided for by certain 
sections of the Merchant Shipping Act, 1894 (r). The 
shipowner has a lien for general average (s) contributions, 
and also for expenses incurred in protecting the goods (tj. 
The lien for freight and general average is a possessory 
lien; tho lien for the expenses is a maritime lien. In the 
absence of agreement or usage giving a lien, there is no 
lien for dead freight (u). 


Average. 

Average is of two kinds : 

(1) Particular Average arises whenever any damage 
is done to the property of an individual by accident or 
otherwise, but which is not sufforcd for tho general 
benefit, e.g., loss of an anchor, damage by water to cargo. 
Those losses remain where they fall, and no extraordinary 
compensation is grantod in respect of them. 

(2) General Average .—A general average loss is 
caused by or directly consequential on a general average 
aot, which occurs where any extraordinary sacrifice or 
expenditure is voluntarily and reasonably made or 
incurred in time of peril for the purpose of preserving 
the property imperilled iu the common adventure. The 
loss must be borne rateably by all interested (x). 

Extraordinary expenditure must be connected with an 
extraordinary occasion, and the expense of hiring a tug 
to accelerate the voyage in timo of war so as to minimise 
the risk of destruction by enomy submarines is not a 

(r) See ante, p. 436. (a) Soo below. 

(() Uingston v. Wendt (1870), 1 Q. B. D. 367. 

(u) Seo Soruttou on Charter-parties, Arts. 149 ti aeq. 

(*) Marine Insurance Act, 1096, a. 06 (1), (2), (3). 
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general average act, because the risk of being attacked 
by the King’s enemies during war is not an extraordinary 
or abnormal peril (;/). 

The esaontials of a general average sacrifice are 
(1) that it was incurred to avoid a dangor common to 
all interests (a); (2) that it was necessary to incur some 
sacrifice (a); (3) that it was voluntary (6); (4) that 
it was “ a real sacrifice and not a mere destruction or 
casting of! of that which hud become already lost and 
consequently of no value ” (<■): (o) that the ship, cargo, 
or some portion have actually been preserved (a) ; 
(6) tho danger must not be one which arises through 
the default of the interest demanding a general average 
contribution ( d ). The last rule, however, does not apply 
to cases where the loss is brought about by the inherent 
vice of the subject-matter sacrificed. Thus, where coal 
shipped without any negligence, caught fire owing to 
its liability to spontaneous combustion, and water was 
poured into the holds to extinguish the fire, the owners 
of the coal were held entitled in respect of damage done 
by water to the coal which was not ignited, to a general 
average contribution from the ship (e). 

Ordinary cases of loss which amount to a general 
average loss are: jettison of cargo(/); voluntary 

(y) Soctite NouveUe. d’Armemeni v. Spillers d Bakns, 11917 J 1 K. B. 
865. 

(z) Nesbitt v. Lmhinglon (1792). 4 T. It. 783. 

(а) Pirn v. Middle Dock Co. (1881), 44 L. T. 420. 

(б) Shephard v. Kotigen (1877), 2 C. l\ 1). 586. • 

(c) Per Williams. J., in Ptrie v. Middle Dock Co. (J881), 44 L. T. t 
at p. 430; IrtdaU v. China Traders' Insurance Co., [1899] 2 Q. B, 
366 ; 4 Com. Can. 2%. 

id) Strang v. Scott (1880), 14 App. Cas. 001. 

(e) Oreenshields, Cotcie & Co. v. Stephens d Sons, 11908] 1 K B. 61. 

(/) If cargo stowed on deck is jettisoned, there is no right of general 
average contribution from the other interest*, unless deck stowage in 
allowed by express agreement or by custom of the trade or port. 
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stranding to avoid wreck ; damage to cargo by scuttling 
the ship to extinguish fire; expenses of putting into a 
port of refuge for the preservation of ship and cargo. 

Whatever comes under the head of general average 
loss must bo shared by thoso who have been in a 
position to be benefited by the sacrifice, e.g., the owners 
of the ship, and the freight, and “ all merchandise put 
on board for the benofit of traffic must contribute ” ; but 
the wages of the seamon are not a fleeted. Where the 
general average act involves a voluntary injury to the 
property of third persons, e.g., to the pier of a dock, those 
benefited must contribute their share of the damages 
payable, although they may be in the position of joint 
tort feasors, the principle of the common law laid down 
in Mmyuvather v. A - ikon (</) having no application to con¬ 
tribution in general average (h). Cargo which had been 
landed to ensure its safety and not for the, purpose of 
lightening the ship, is not liable to contribute in respect 
of a general average loss subsequently incurred; such 
cargo was not thou at risk, and derived no benefit from 
the sacrifice («'). It is the duty of the master to retain the 
cargo until he has been paid the amount due in respect 
of it for goneral average. 

The rules relating to the amounts to he made good 
vary in different countries. In the absence of agree- 
■ment, adjustment of the amounts to be contributed in 
respect of general average will take place at and accord¬ 
ing to the law of the port of discharge, i.e., in general, 

(g) 1 Sm. L. C., 12th ed., 443. This case decided that there cannot 
be any contribution between joint tort feasors. 

( h) Austin Friars 8.S. Coy. v. Spilitrs A Bakers, Ltd., [1915] 3 
K. B 586. 

(») Boyal Mail Steam Packet Co. v. English Bank of Rio Janeiro 
(1887), 19 Q. B. D. 362. 
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the place to which the vessel is destined, unless the 
voyage is justifiably terminated at an intermediate 
port (h). But a temporary suspension of the voyage at 
a port of refuge does not justify an average adjustment 
thero (f). It frequently happens that, in marine insur¬ 
ance policies, the underwriter agrees to he liable for 
general averago “ as per foreign statement ’’: this binds 
him as to the correctness of the statements of the 
foreign average stater, and to accept as general averago 
wkatover is such according to the law of any foreign 
place at which the adjustment is properly made (in). A 
set of rules intended to be the basis of a uniform 
practice in all countries was adopted in 1877 ; this 
set—known as the York-Autwerp rules—is frequently 
adopted in contracts of affreightment and marine 
insurance. 

(i-j Simowb v. Wliilr (IS2I). 2 It. & ('. 

</> mu v. i c. it n .'tan. 

(m) Mavro v. Ocean Marine ln«nrnno Co (1S70), L. R 10 0. i\ 

■114. 
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SURETYSHIP AND GUARANTEES. 

Nature and Formation of the Contract of 
Guarantee. 

A guarantee is an engagement to be collaterally 
answerable for the debt, default, or miscarriage of 
another person. Such an agreement may be intended 
to secure the performance of something immediately 
connected with a mercantile transaction, or it may be 
to secure the fidelity of a person about to be appointed 
to some office, or it may be to secure one person from 
harm resulting from the torts of another [a ); or it may 
relate to numerous other matters. In the present 
chapter it is proposed to deal with guarantees relating 
to mercantile transactions only. 

An agreement to answer for the debt, default, or 
miscarriage of another need not be in any special form ; 
but as the contract is one within the provisions of s. 4 
of the Statute of Frauds, it is not enforceable by action 
unless it is evidenced by a written memorandum of the 
agreement signed by the party sought to be made liable 
under it (6). Tho contents of a memorandum sufficient 
to satisfy the statute have been already stated (c); but 
it is not necessary that the memorandum of a guarantee 
should contain any statement of the consideration given 
to the guarantor in return for the guarantee ( d). This 

(а) See, e.ff., Kirkham v. Uarttr (1819), 2 B. & Aid. 613. 

(б) See Statute of Frauds, ante, p. 5. 

(e) Ante, pp. 6 et *cq. 

(d) Mercantile Law Amendment Act, I860, b. 3. Before this Act 
a statement of consideration in the writing waB necessary. 
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last statement must not bo misunderstood. It is not 
intended to import that consideration to the guarantor 
is unnecessary; as in all other contracts consideration 
must be given to the promiser (e), savo when the 
guarantee is under seal. What is meant is that the 
document signed by the guarantor may comply with 
the Statute of Frauds, although this consideration he 
not mentioned or indicated in it. 

As a guarantee is for practical purposes almost useless 
unless it be evidenced by the proper writing, it becomes 
necessary to consider the main features of a guarantee. 
They are (as applied to mercantile transactions), it is 
conceived, the following: 

The contract of guarantee involves the existence of 
another contract, one party to which is a party to the 
contract of guarantee; in fact,, there must be two con¬ 
tracts, one party being common to each. That party 
is the creditor; to him the principal debtor iH or 
is about to be under a liability on the principal 
contract; and to him the guarantor or surety is to 
bo liable if the principal debtor breaks the principal 
contract. 

The contract is not a guarantee within the statute if 
the collateral or suretyship contract is not made with 
the creditor (/), and there must be an absence of any 
liability on the part of the surety, except such as arises 
from his express promise (g). 

Thus, if A. says to B., referring to (J., who is asking 

(a) Barrf.U v. Tnuedl (1811), 4 Taunt. 117. Thu consideration 
may be, and often is, forbearance to sue the debtor. Kco, c.ff., 
Cnan v if tinier (1887), 19 Q. B. D. 341. 

(/) Eastwood v. Kenyon (1840), 11 A. A E. 438; Re lloyle, [1893] 
1 Ch., at p. 99. 

(y) Williams’ Satmdcrr, 211 c., note (J). 
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B. to sell goods to him, C., “ Let him have the goods ; 
if he does not pay you, I will,” this is an offer of a 
guarantee on the part of A. (/<). Should he say, “ Give 

C. the goods, I will he your paymaster,” the result is 
not of necessity the same; for the words may show an 
intention on A.’s part to pay for the goods in any event, 
and not merely (It) if C. fails to pay. A question of 
faot is involved in this illustration (i). 

There are contracts for which no writing is required, 
which approach in characteristics closely to guarantees; 
and these various contracts were classified and dis¬ 
tinguished by the Court of Appeal in Ihirburg , etc. Co. v. 
Marten (k). 'L'ho object of the contract must be re¬ 
garded, and if the payment of another’s debt is only 
involved as an incident of a larger purpose, that fact 
will not bring it within the Statute of Frauds. A person 
who, having purchased goods subject to a lien, obtains 
delivery upon a verbal promise to pay off the lien, will 
be bound: his object is to free the goods from an 
incumbrance, not to pay another’s debt (l). In like 
manner the employment of a del credere agent requires 
no writing, although under the terms of that employ¬ 
ment the agent may become answorable for the debt 
of another (m). But an oral promise to guarantee the 
debt of a company by a person who holds a floating 
chargo on its assets and who is induced to make the 
contract by reason of that interest, is none the less a 

(A) Birhmyr v. Darmll (1704), 1 Sin. I.. 0. (12th cd.) 335 

(») Compare Birkmyr v. Darnell, supra , with Matson v. Wharam 
(1787), 2 T. R. 80 ; and 8co the judgment of Willis, J., in Mount- 
Stephen v. Ijakcman (1872), L. R. 7 Q. B. 197. 

(k) [1902] 1 K. B. 778. 

(/) Fitzgerald v. Dressier (1800), 7 C. B. (it.s.) 374. 

(»») Couturier v. Hastie (1850), 8 Ex. 40; Sutton v. Gray, [1894J 
1 Q. B. 285. 
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promise which is subject to the operation of the Statute 
' of Frauds (n). 

Certain “ indemnities ” must be distinguished from 
guarantees, although of course the creditor in all 
guarantees is indemnified against loss by the surety. 
The case of Guild v. Conrad (o) may sorve to illustrate 
this distinction. The defendant in that case orally 
promised the plaintiff that, if the plaintiff would accept 
certain bills for a firm which the defendant desired to 
assist, tho defendant would provide the plaintiff with 
funds to meet the bills. The defendant was held liable' 
on the ground that tho promise was to indemnify the 
plaintiff against tho liability incurred by accepting the 
bills, independently of the question whether the firm, 
which was primarily liable, made default or not. 

Liability ok tub iSikety. 

The amount of a surety's liability is fixed by the 
terms of the contract; somotimes a specified sum is 
payable as liquidated damages ; more generally the 
amount upon breach is determined as in the case of the 
principal contract. The surety’s liability (which arises, 
as has been stated, only on the principal’s default) is 
limited to the amount which the surety has undertaken 
to pay on such default. This may be the whole amoupt 
due by the principal debtor, or it may bo something 
smaller beyond which it has been agreed that the 
surety’s liability shall not extend. 

If the guarantee is one which the surety has entered 
into jointly with others, he is still liable to pay the 

(») Davys v. Btuuxll, [1913] 2 K. B. 47. 

(o) [1894] 2 Q. B. 885| 
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has been given, the creditor must not conceal any facte 
which to his knowledge happen subsequently, and whieh 
would, give the surety a right to avoid the con¬ 
tract (u). 

The failure of the principal debtor to meet his engage¬ 
ment must not be brought about or facilitated by any 
act or default of the creditor; but mere laches of the 
obligee or passivo acquiescence in acts which are con¬ 
trary to the conditions of a bond, is not sufficient of 
itself to relieve the sureties («). 

When he pays the debt he has the following rights : 

1. Against the Principal Debtor. —To recover, with 
interest (x), from him all money properly paid when 
due ( y ) on account of the guarantee, provided, of course, 
that tho debtor was a consenting party to the surety¬ 
ship (y). Whether or not the costs of disputing the 
claim of the creditor can be recovered from the debtor, 
depends upon whether the expense of resistance to the 
claim was reasonably incurred; and it is advisable to 
inform tho principal debtor of intended payment of the 
creditor’s demand ; this enables such defence to bo set 
up as the debtor thinks fit, and prevents difficulties 
which might otherwise arise when the surety demands 
his indemnity from the principal (z). The surety also 
is entitled to enforce against the debtor the rights 

to disclose all material facts {Seaton v. Barmttd, [1809] 1 Q. B. 782 ; 

4 Com. Caa. 103 ; reversed on the facta, [1000] A. C. 135 ; 6 Com. 
CM. 108). 

(») See tlio judgment of Denman, J. f in Mayor of Durham v. 
Fowler (1889), 22 Q. B. D. 394, 421. 

(x) Petre v. Duncomhe (1851), 20 L. J. Q. B. 242. 

\y) ExaU v. Partridge (1799), 8 T. R., at p. 310. The seizure and*?, 
lale of tho surety’s property under executiQn for the debt will entitle 
the surety to suo the debtor {Rodgers v. Maw (1846), 15 M. 4 V 7 
144 ). 

(*) Duffield v. Scott (1789), 3 T. R. 374. 
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which the creditor enjoyed in regard to the debff ilj 
jueation (a). 

Moreover, a surety has the right before payment 
ki compel the principal debtor to relievo him from 
iability by paying off the debt, if tho debt is actually 
lue and the surety admits liability. In such a case it 
s not necessary to prove that the creditor has refused 
to exercise Ids right to sue the principal debtor ( b). 

2. Jgiun.it the Principal Creditor. To be placed id 
the position of that creditor as to all judgments, secu¬ 
rities given by the debtor, and other rights. If he is 
surety for part of the debt only, his rights to the 
securities also are but partial (c). These may bo used 
as against the debtor or co-sureties equally, but so that, 
the latter can only be compelled to pav thereunder the 
proportionate shares to which they are liable. 

As regards securities, Haul, V. C'., in Forks v.' 
Jackson (d), said: '■ The suretv is entitled to have all 
the securities preserved lor him, which were taken at 
tho time of the suretyship, or, as 1 think it is now 
settled, subsequently. . . . The principle is that the. 
surety in effect bargains that, tho securities which the 
creditor takes shall bo for him, if and when he shall be- 
called upon to make any payment, and it is the duty 
of the creditor to keep the securities intact, not to 

(а) See below. He may have larger rights than the creditor had.; 
See Badeley v. Consolidated Bank (1887), 31 Ch. IX, at p. 556. 

(б) Ascherson v. Tredegar Dry Dock t etc. Co., 1.1909] 2 Ch. 401; e/, 
Morrison v. Barking Chemicals Company, [1910] 2 Ch. 325. 

(e) Goodwin v. Gray (1874), 22 VV. R. 312. This right of tht 
lurety does not take from tho creditor tho right to surrender hit 
lecarity on the debtor’s bankruptcy and prove at provided by tba 
Bankruptcy Aot, 1014 (Rainbow v. Juggins (1880), 5 Q. B. 1>. 138 r 

. (d) (1882), 19 Ch. D. 615, 621 ; Duncan «fc Co. v. North and 8>m(k 
Volts Bank (1881), 0 App. Gm. 1. 



jjfre them up or to burthen them with further 
Advances.” 

The creditor’s priority, if he has any, passes also to 
tire surety who pays the debt, e.g., a surety who paid a 
debt due to the Crown was hold entitled to the Crown’s 
priority, so far as was necessary for his indemnity (e). 

By the Mercantile Law Amendment Act, 1856, s. 5, 

“ every person who, being surety for the debt or duty 
of another, or being liable with another for any debt 
or duty, shall pay such debt or perform such duty, 
shall be entitled to have assigned to him, or to a trustee 
for him, every judgment, specialty, or other security 
Which shall be held by the creditor in respect of such 
debt or duty, whether such judgment, specialty, or 
Other security shall or shall not be deemod at law to 
have been satisfied by the payment of the debt or 
performance of the duty, and such person shall be 
entitled to stand in the place of the creditor, and to 
use all the remedies (f), and, if need be, and upon a 
proper indemnity, to use the' name of the creditor, in 
any action or other proceeding, at law or in equity, in 
order to-obtain from the principal debtor, or any co¬ 
surety, co-contractor, or co-debtor, as the case may 
be, indemnification for the advances made and loss 
sustained by the person who shall haye so paid such 
debt or performed such duty; and such payment or 
-performance so made by such surety shall not be 
^pleadable in bar of any such action or other proceeding, 
§ty him: Provided always, that no co-surety, co-eon-; 
$»ctor, or co-debtor shall be entitled to recover from.. 

Inn Lori CM!(1888), 39 Ch. D. 174. 

^ - v) H the surety has not obtained an actual assignment of the judg* . 
vMI&t. he may still have the advantage of this section (Be MeMffjkj 

rnSSki n rm\ . & 
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Ijjyr other co-surety, co-contractor, or oo-debtor, by ttw 
means aforesaid, more than the just proportion It 
which, as between those parties themsolves, such last- 
mentioned person shall be justly liable ” ( g). 

3. Against Cosureties. — To contribution from 
them (h). If, owing to the default of a principal, th< 
sureties (whether bound by the same or by different 
instruments) become liable, all must contribute equally 
if each is a surety to an equal amount, otherwise tiicj) 
must contribute in proportion to the amount for whin! 
each is a surety (i). And in counting the number oj 
sureties for this purpose, those unable to pay are not 
reckoned (i). Thus, if A.. B., and 0. aro sureties for 
£1,200. and A. pays the whole, he can claim £400 from 

B. and £400 from C., or, according to equitable rules, ij 

C. be insolvent. A. can claim £600 from B. Bat j 
surety who has paid cannot claim from his co-surety 
unless he has paid more than his proportion of the debt 
remaining due at the time of such payment, even 
though the co-surety has so far paid nothing; e.g., 8 
and H. were co-sureties whose liability was limited to 
£ 1,000 and cost 3 ; upon dofault of the principal, H. 
paid the creditor a demanded sum of £541 2s. Id., 
being half the amount still due on the bond, and claimed 
as a creditor £270 11s. OJd. from 8.:— Held, he could 
not claim contribution (k). But if, when H. pud, the 

(g) He may see or prove in bankruptcy lor the total amount of tha 
Jebt, but dknhot actually get payment of more than hia juat propottfett 
(Jk Parker, [1894] 3 Ch. 400). 

(&) Denag v. Lori WineMeta (1787), 1 Co*. 318. 

(*) EUetmere Brewery Co. t. Cooper, [1896] 1 Q. B. 76; 1 Oofli 
0m. 210. 

(i) Ex parte Sxmodm (1881), 17 Oh. D. 44; Dane. v. UumptM 
(1»40), 8 M. * W., at p. 168. 
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snm of £541 2s. \d. had been the whole amount uue, 
H. would have been able to get contribution from 
S. (i). And so, where there is one debt payable by 
instalments, a surety cannot call on a co-surety to 
contribute, until he has paid more than his proportion 
of the entire debt, although ho lias paid more than his 
share of the part which has become duo (m). 

The surety may (it seems) insist upon payment to 
tho creditor of the co-surety’s proportion, although he 
has not yet himself actually paid the creditor (»), 
especially if judgment has been obtained against 
him ( o). 

A co-suretv is entitled to a share of every counter 
security which has been delivered to any of the sureties, 
and such security must be brought into Ipdchpot in 
order that tho ultimate burden may be equally 
divided (p). 


PlSOllARUF. Of THE Sl'RETV. 

The surety will be discharged on any of tho grounds 
which suffice to put an end to contracts in general (c/), 
and also on the following, which are peculiar to guaran¬ 
tees (r): (l) Mere non-disclosure without fraud may 

H) Elk#mere Brewery Co. v. Cooper, [1800] 1 Q. B., at p 80 ; 
1 Com. Cap., at p. 212. 

(m) Stirling v. Burdett, [1011] 2 Ch. 418 

(») Per James, L.J., in Ex parte Snowdon (1881), 17 Ch. D.. at 
p. 47. 

(o) Wolmcrshaitfien v. (hiHick, [1803] 2 Ch. 514. For this purpose 
an' admitted claim in an administration action is equivalent to 
judgment {ibid.). 

(■p) Steel v. Dixon (1881), 17 Ch. D. 825. 

(g) See ante, pp. 82 ei eeq. 

(r) The contract of suretyship may, however, contain special 
clauRes excluding the ordinary rights of a surety. See, for example, 
Perry V. Motional Provincial Bank of England , [1910] 1 Ch., at p. 470. 
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avoid the contract of suretyship, the question in each 
ease being whether the contract is of such a natnro 
as to import the obligation to disclose a paiticular 
fact.. Thus, in a guarantee for 1 fie fidelitv of a servant 
an innocent, omission hr the employer to mfonn the 
surety of the servant's previous dishonestv whilst in 
his employment, will prevent the employer liom on- 
forcing any claim in respect of the sei unit's subsequent, 
dishonesty (s). On the other hand, whole a guarantee 
is given to seeme an advance on n banting account, 
it is not incumbent, on the hanker, u he is not. asked 
for the. information, to tell the smotv that, tin: account 
is already overdrawn ('). 

(2) ff the eieditor has alien'd the terms of the Con¬ 
ti act guaranteed without, (ho a.-senf, of the surety. 

The true rule, in mv opinion is that if there is anv 
agreement between the. principals with reference to the 
contract guaranteed, the surety might to he consulted, 
and that d he lias not consented to the alteration, 
although in cases where it is without inquiry evident 
that the alteration is unsubstantial, or that it, cannot 
be otherwise than beneficial to the surely, the surety 
may not, he discharged; vet. that if it is not self- 
evident that the alteration is unsubstantial, or one 
which cannot lie prejudicial to the surety, the court will 
not. in an action against the surety, go into an inquiry 
as to the effect of the alteration,” (u). 

In Poluk v. Everett (x), Quain, said : “ The 

[«) London General Omntbtm Co. v. Holloway. [1912] 2 K. B. 72, 

'. A. 

(I) Hamilton v. WaUon, 12 Cl. A R. 109, H. I„ 

(«) Cottos, L.J., in Holme v. BrunehU (1878), 3 Q, B. D. 198, 
,t p. 80S. 

(*) (1876), 1 Q. B. 1) 669, at p. 677. 
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contract of the surety should not be altered without his 
consent, and the creditor should not undertake to alter 
the contract, and then say, ‘ Although the contract has 
been altered, and I put it out of mv power to carry it 
out by my voluntary act, I now offer you an equiva¬ 
lent.’ ” Giving time to the principal debtor will, 
except in certain cases, release the surety, provided 
that there is a binding contract with the debtor (y) 
(express or implied, written or verbal) to give time, 
and not merely a forbearance by the creditor to enforce 
his rights. Lord Eldon, in Samuell v. Homrth (z). 
said : “ The rule is this, that if a creditor, without the ■■ 
consent of tho surety, gives time to the principal debtor, 
by so doing lie discharges the surety ; i.e , if time is 
given by virtue of a positive contract between the 
creditor and principal, not where the creditor is merely 
inactive. And, in the case put, the surety is held to 
be discharged for this reason, bocausc the creditor, by 
so giving time to the principal, has put it out of the 
power of the surety to consider whether he will have 
•reooursc to his remedy against the principal debtor or 
B0t, and because he, in fact, cannot have the same 
remedy against the principal as he would have had 
under tho original contract ” (a). To this thoro is an 
important exception, since a surety is not released by 
an agreement to give time to the debtor, if the creditor 
reserves his rights against the surety. The reasons 
why the reservation by the creditor of his rights against 
the surety does not release the latter are that (i) it 
rebuts the implication that there was any intention 


(») Claris V. Birley (1889), 41 Ch. D. 422. 

(*) (1817), 3 Met. 272, 278. 

(a) And see Bees v, Barrington, 2 W. & T. L. C. (8th od.) 571. 
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to discharge the surety and (ii) the principal debtor, 
by consenting to this reservation, impliedly agrees 
that the surety shall have recourse against him; so 
that in effect the rights of the surety are not impaired, 
and he may. notwithstanding the agreement, pay the 
creditor and enforce his rights against, the debtor (b). 

But after the creditor has obtained judgment against 
both the, principal and the surety, a binding agreement 
to give time to the former docs not release the surety; 
the judgment creates a new liability in respect of which 
the judgment, debtors are in the same position (c). 

3. If the creditor takes a now security from the 
debtor in lieu of the original security or of such kind 
as to operate by way of merger of the old security (d). 

I. A further ground of discharge is the negligence 
ol the creditor in his dealings with the debtor, or 
misuse of securities held bv him tor the debt, resulting 
in detriment to the surety, so that the remedies are 
affected. As regards negligence in dealings, the prin¬ 
ciple was thus stated by Cotton. L.J. (e): “ li there 
is a contract express or implied that tire creditor shall, 
acquire or preser ve any right against the debtor, and 
the creditor deprives himself of the right, which fie has 
stipulated to acquire, or does anything to release any 
right which he lias, that discharges the surety. . . . 
A surely is not discharged merely by tire negligence of 
the creditor.” For instance, A. lent money to B. and 
P. upon the security of certain goods and fixtures, and 
by tho terms of the deed A. was entitled to enter on 
the happening of certain events. The deed require^ 

(6) Kmrsky v. Cok (1847), 10 M. & W. 128, at [r. 135. 

<c) Re A Debtor, [1913] 3 K. Ji. 11. 

(i) float-r v. Mayor (1806), IB C. B. (k.s.) 7fi 
(e) In Carter v. White (1804), 25 Ch. 11., at p. G70. 
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registration, but the creditor did not register, neither 
did he enter into possession when he became entitled to 
do so: consequently, B. and P. becoming bankrupt, 
the goods wero lost, and the sureties were held dis¬ 
charged only to the extent of the value of the goods (f). 
But mere passive acquiescence by the obligee in acts 
which aro contrary to the conditions of a bond will not. 
relieve the sureties ( q ). 

5. The absolute discharge of the principal is the 
discharge of the surety (A). But a covenant enteied 
into between debtor and creditor that the latter will 
not sun the former, and with reservation against the 
surety, will not release the surety (i). And an agre e¬ 
ment which purports to release the debtor, but winch 
reserves lights against the sureties, will, in general, he 
construed as a covenant not to sue (/,•). The discharge 
of a surety on one agreement will not release another 
surety bound for the sumo debt by a separate agreement 
from his engagement, unless the effect of such discharge 
is to take away or to affect injuriously that other's 
right to contribution; though if that other surety 
became such on the faith of the liability of the one, or 
if the sureties arc joint sureties, the discharge of the 
one acts as a release (/). 

6. Death of a surety will, if the consideration he 

(/) Wtdjfand Another v. Jay (1872), L. R. 7 Q. B. 736. 

(g) Mayor of Durham v. Fowler (1889), 22 Q. U. 1). 391, whore all 
tho oases aro considered; and see Black v. Ottoman Bank (1882), 
15 Moo. P. C. 472. 

(A) Commercial Bank of Tasmania v. Jones, [1893j A. 0., at 
p. 310; cf. Ferry v. National Provincial Bank of England, [1910] 
1 Ch. 464. 

4 (*) Price, v. Barker (1855), 4 E. k B. 760. 

(A) Lord Hatukrlky in Green v. TFynn (1869), L. R. 4 Ch., at 
pp. 204, 206. 

■ (1) Ward v. National Bank of Xtie Zealand (1883), 8 App. Co*. 765. 
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divisible, revoke a continuing guarantee, and his estate 
is not liable thereon for advances made subsequently to 
aud with notice of the death (/«) ; but on a joint and 
several continuing guarantee, the death of (me surety 
does not per -ie release bis co-sureties (»r). Nor, if the 
consideration for the guarantee has been eiveu once 
for all, will (lie death of the surety lelcase, his estate 
from future habilitv under tie' guarantee (o) ; and i 
any notice, is lequiied to revoke a continuing guarantee 
mere knowledge ol the mien's death is not sultieient 
to determine the liahihtv la) 

7. If the undertaking to become surety be eutorec 
into ou the faith that another shall also become f 
surety, aud that other ictuses to, or for any othei 
reason does not. join in the guarantee, those who hav< 
already exec uted it are entitled to consider their liability 
at au end Of). 

H. Whether a guarantee mav be revoked bv the 
surety depends u[iou circumstances, but speaking gene¬ 
rally, it may be said that rl tin: consideration for th( 
guarantee Las been given once tor all, tin! guarantee 
is irrevocable save, by mutual consent (r); if it be a 
continuing guarantee ami the: consideration is divisible, 
it may, as regards future transactions, lie revoked by 
notice (,«). Whether, in the absence ol express stipu¬ 
lation, a guarantee given to secure the fidelity of a 
servant can bo revoked, is open to question ; it seems 

(m) CotiUhurl v. CIc mention (188*)), 5 (). JJ. ]). 42. 
t«) Beckett v. Addyman (1882), l) U. 1) 783. 

(») IAoyd's v. Uarjtrr (1881), 10 Cb. 1) 2'.)**. 
ip) In re Croce, [1902] 1 Ob. 733. 

(j) Ward v. National Bank of New Zealand (1883). 8 App. Cm. 
705. Set*, for an example, Ellesmere Brewery Co. v. Cooper, [1896] 

1 Q. B. 75; 1 Com. Cm. 210. 

(r) Lloyd’s v. Harper (1881), 10 Ch. 1). 200. 
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that in such a case the revocation cannot be imme¬ 
diate and probably a notice sufficient to enable the 
employment to be lawfully determined would at least 
be required (t). 

9 . By the Partnership Act, 1890, s. 18, a continuing 
guarantee given to a firm or to a third person in respect 
of the transactions of a firm, is, in the absence of agree¬ 
ment to the contrary, revoked as to future transactions 
by any change in the constitution of the firm. 

10. Neithor the discharge in bankruptcy of the prin¬ 
cipal debtor, nor the acceptance of an arrangement by 
his creditors, will operate to discharge sureties for his 
debts (u). 

Statute of Limitations.— This begins to run in favour 
of the surety when tiro cause of action is complete. 
Generally where there is a present debt and an agree¬ 
ment to pay “ on demand,” a request for payment is 
not a condition precedent to the right to sue (a;), but 
in the case of a surety, the debt is considered to be 
collateral, and if his promise is to pay on demand, 
no right of action accrues against him, until a demand 
for payment has been made (y). 

(() In re Croce, [1902] 1 Oh. 733. 

(it) Bankruptcy Act, 1914, as 10 (20) 28 (4). 

(x) Norton o. KUam (1837), 2 M. A W. 401 

(p! Bradford Old Rank v. Sutcliffe. [1918] 2 K. B. 833. 
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Tills section denis with lights more or less similar 
but renllv distinct. In each case some poison acquire 
rights over the property of another, not with the inten. 
tion of retaining them, hut of surrendcimg them, whei 
ceitain liabilities are satisfied. At the same time, tin 
distinction in t he relationships produced in each case ii 
well marked. 

In a pledge, the possession ot the piopcrty Imt not 
the ownership passes to the creditor; a right to sel 
accrues to him in certain eventualities. Ju mortgago. 
the property in tho tiling mortgaged is conveyed tc 
the mortgagee conditionally, the possession, until de¬ 
fault, generally remaining in the original owner. In 
lien, the possession is with the cieditor, the ownership 
with tho debtor, but there is in most cases no right oi 
sale (a). 


Fawn. 

This is a delivery of goods by a debtor to his creditor, 
as security for a debt. Its effect is to transfer possession 
and consequent rights, and therefore the pawnee Can 
bring an action for the return of the goods if they are 
taken from him ; so also can the pledgor. There is 
also an implied undertaking on the part of the pawnee 
to return the article when the debt is paid at the stated 
date, or if no time is stated, then whenever the pawnor 
pays or makes proper tender, and the pawnor impliedly 
(a) A See Cogg$ v. Bernard (17U3), 1 Srn. L. C. (12th t d.), at p. 21&. 
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undertakes that it is his property (6). A man cannot 
ordinarily pledge property which does not belong to 
him ; but to this there are exceptions (c). 

The pawnee must use ordinary diligence in his care 
of the pledge, but if. notwithstanding such diligence, it 
is lost, lie incurs no liability. Tf then the pledge be 
stolen, the pawnee must show that it was not lost lot- 
want of what an ordinarily prudent man would have 
done to ensure its safety ; and if notwithstanding it 
was taken by robbery, he is not bound to replace it (d). 
He must not uso goods pledged unless they are such as 
will not deteriorate by wear, and even in such a case 
he uses them at his peril (d). 

He obtains a power of sale when delimit is made in 
payment of the debt at the stipulated lime ; or il no 
time is stipulated, than after a pioper demand lor 
payment has been made, and a leasonable time for per¬ 
formance lias been allowed (/). Any excess obtained 
by the sale beyond the amount necessary to liquidate, 
the debt and expenses must be returned to the 
pawnor. 

A pawnee usually loses his rights bv parting with 
the possession of his pledge, but he may redeliver it 
to the pledgor for a limited purpose without losing such 
rights (y). 

Pledges given to pawnbrokers, i.c., to persons carry¬ 
ing on the business of taking goods and chattels in 
pawn (h), are subject to the provisions of the Pawn¬ 
brokers Act, 1872. Amongst these may be noted— 

(6) Ch< cemum v. Ex all (1851), 0 Ex. 344. 

(c) Sec* ante, pp. 141—144, Factors Act, 1880. 

( d ) Coqqs v. Benuird (1703), l Sm. L. 0. (12th ed.) 191, at p. 201. 

(/) Story’s Bailments, s. 309. 

(< 7 ) Sorth W extern Bank v. Voyntcr , [1895] A. C. 06. 

» (A) 35 & 3U Viet. o. 93, s. 5. 
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(1) that the Act docs not apply to loans of over £10 (t); 

(2) pawn-tickets must be given for the pledge (k ); 

(3) every pledge is to be redeemable within twelve 

months and seven days (/); (1) pledges above ten 

shillings in value, not redeemed, are to be sold by 
auction, and those of ten shillings or under are to be 
forfeited (in) ; (b) pledges over ten shillings are re¬ 

deemable tdl sale (it) ; (0) special contracts may he 
made on loans of above forty shillings, subject to giving 
a special pawn-ticket signed bv the pawnbroker and a 
duplicate signed bv the borrower («). There are, in 
addition, mauv provisions, the objects of which are to 
ensure that the light, person gets hack the pledge upon 
payment, and to rest tain the commission ot clinics. 

Mortgage or I’ltitsoxu, I’nnrEin'Y. 

In this place it is intended to test net the remarks 
made on mortgages to such as alTet I personal property ; 
information ns to mortgages on real property should be 
sought ill .special vvoiks on that subject. Mortgages of 
personal propel tv are in most instances within the Bills 
of Sale Acts (p). In cases in which tlie-e Aits do not 
apply, as, for instance., whole shams are moitgaged, 
the mortgagee has an implied power to sell the ,-bales 
on default by the mortgagor tn payment of the amount 
due at the time appointed, li no time lor payment 
ha3 been fixed, the mortgagee must give a reasonable 
notice to the mortgagor requiring payment on a day 
certain before he can sell by). II the mortgage was by 

(■) Section 10. tm) Sections 17, 111. 

ft) Section 14. in) Sect inn 18. 

(1) Section Hi. (o) Section 24. 

(p) Sic post, pp. 474 el srq 

(<?} Diverges v. Snndcman, t Inrle <t- Co., [1902] 1 Cli. o7fl 
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deed, tho mortgagee would have the powers conferred 
by sects. 19 and 20 of tho Conveyancing Act, 1881. 

Hills ok Hale. 

Thcso aro regulated chiefly by the Bilk of Sale Acts. 
1878 and 1882. Tho object of the former Act is to 
prevent fatso credit being given to persons in apparent 
possession of goods which in reality belong to others; 
the object of tho latter Act is to protect impecunious 
persons, who, it was believed, were often induced to 
sign complicated documents of charge which they did 
not understand. Accordingly, it will be found that the 
Act of 1878—which originally applied to all forms of 
bills of sale—makes void as against creditors and those 
representing them a secret disposition bv bill of sale of 
chattels of which tho grantor retains possession. On 
the othor hand, tho Act ot 1882, which applies only to 
bills of sale given by way of security for money, totally 
invalidates such bills of sale if they arc not in the 
prescribed form, and makes them of none effect even 
between the parties. Although, so far as bilk of sale 
by way of security for money are concerned, the Act 
of 1878 is superseded by the Act of 1882, some of the 
provisions of the former Act mo retained in the latter, 
and aro therefore applicable to both classes of bills of 
sale, i.e., absolute or by wav of security. For instance, 
the definition of bill of sale is the same for both Acts. 
The term “ bill of sale ’’ includes not only hills of sale 
strictly so called (i.e., assignments of personal chattels 
giving a title without delivery), hut also many other 
documents, viz., assignments, transfers, declarations, 
of trust without transfer, inventories of goods with 
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receipt thereto attached, or receipts for purchaso 
moneys of goods. anil other assurances of personal 
chattels licences to take possession of chattels as 
security for anv debt, and also anv agreement, whether 
intended or not to be followed bv the execution of anv 
otlior instrument, bv which a rielit in equity to any 
personal chattels, or to any chat go or seemitv thereon, 
shall he conferred (/■) Also any attoimoent or aureo- 
ntent. except a mining lease, whereby a power of 
distress is given. or agtecd to la* given, to- wav of 
security for anv debt or advance and which reserves 
rent as interest, in to be deemed a bill of sale so far as 
the distress is concerned, saving the rights of a mort¬ 
gagee of lands already in possession who demises to his 
tenant at a lair rent (x). The tclatioiiship of landlord 
and tenant created by an attornment clause will not be 
affected for any other purpose ((). 

But the term “ hill of sale ’’ is not to include assign¬ 
ments for the benefit of creditors (a), marriage settle¬ 
ments f.r), transfers of ships or shares therein, transfers 
of goods in the ordinary course of trade, hills of lading, 
or anv documents used in the course of trade or business 
as proof of the possession or control of or authorising 
the possessor to transler or receive goods, assignments 
of fixtures, unless separately assigned, or debentures of 
incorporated companies (//). 

(r) Section 4 of lhe Act of I STS. 

(«) fiS7S). **. 0 ; Lx partt Kennedy (1888). 21 Q. II. ft SSI 

It) Mumfirrd V. ('oilier (181)0), 25 (j. IS. 1). 2711. 

(u) Though expressed to exclude creditors having notice of the 
deed who do not come in within a gm n tune ( UruiL-y v. litrdom, 
[1895] 1 Q. K. B4«). 

(*) Including agreement* to scut- on marriage, < vi n though 
informal and not under seal (lt< nman v. Lyon, [ 1 s-,i] ] 2 Q, It, 192). 

(v) lit Standard Manujaduriny Co., [1891] i rti. fi27 ; Claric v. 

Bairn, IliU dr Co., [1908] I K. U. S67 ; (1882), 17 
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Verbal contracts are not within the Acts, which strike 
at documents and not at transactions ( 2 ); nor is anv 
document which is merely ancillary and which docs not 
give the transferee his title ; hence, when property and 
possession pass under a verbal arrangement, a receipt 
for money payable iu connection therewith given subse¬ 
quently, will not be a bill of sale (a). When goods have 
already passed out of the possession of the transferor, 
documents subsequently executed evidencing the trans¬ 
action are not bills of sale (b ); for, us Cotton. L.J., 
said in Mandat v. Meadows (c). the documents to be 
within the Act must he ” documents 011 which the title 
of the. transferee of the goods depends, either as the 
actual transfer of the property, or an agreement to 
transfer, or as a muniment, or document of title taken, 
to use an expression found in some of the cases, at the 
time as a record of the transaction.’' 

In considering whether a document, apparently not 
within this definition, is ueveitheless covered by it, 
tho court not only may but must iuquiic into the rad 
nature of the transaction. Thus, where the real 
agreement was one to lend money upon tho security 
of goods in which the borrower had an interest, but 
took the form of a purchase of the goods hv the lender, 
followed bv a hire-purchase agreement with the 
borrower, the court held tho latter agreement to be 
a bill of sale (d). 

(:) North Central Co v. M S. ,< L. llail. Co. (18s7), 

36 Oh. 1). 191 ; Newton v. Shreu'sburtj (1888), 21 Q. 11. 1). 41. 

(а) Ramsay v. Margrett, [1894] 2 Q. 11. 18. 

(б) Charlesworth MtUs, [1892] A. C. 231. 

(f) (1881), 7 Q. 11. V. 80; and tw Ex pa He Hubbard (1886), 
17 Q. 11. 1J. 090, contrasting it with Ex jxirte Parsons (188G), 16 
Q. B. 1). 632 ; North Central Wagon Co. v. Manchester, Sheffield and 
Lincolnshire Rail. Co. (1888), 13 App. Cas. 564. 

(d) Beckett v. Tower Assets Co., [1891] 1 Q. B. 039; Mellor r. 
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The Acts refer only to bills of sale of personal chattels, 
a term which will include fixtures and growing crops 
if assigned separately from the land to which they 
are attached ; also trade .machinery though attached to 
the land. But assignments of stocks, shares, contracts, 
and other closes m action aie not assignments of 
personal chattels, and hence are not atfeeled by 
these Acts (»;)• 

Bills of sale are of two kinds; (|) ubsululi'. such as 
pass the property absolutely to the transferee ; (ii) con¬ 
ditional. such as pass it subject to a condition revesting 
it upon the performance of the condition, vi/., upon the 
payment of money. The Act of INH2 is confined in its 
operation to conditional hills. 

lirqmstU’* anil Fornwhtus.- \\ it.h one exception the 
pro\ isions for recist rat ion are the same !m hot h Acts ( f ). 
I. The bill must, he registered within seveti days alter 
execution. To the registrar must he presented (0 the 
original hill, with every schedule or inventoiv annexed 
to or referred to in it l</) ; (it) a tine copy ol such bill 
and schedules, and ol every attestation ot the execution 
of the bill of sale; (iii) an alhdavit vcnlymg the execu¬ 
tion and attestation, stating also the time of execution, 
and the names, addresses, and occupations of the grantor 
and of every attesting witness. The copy and aflidavtt 
must be filed within the seven dues. It. is not necessary 

J/c las, [1003J 1 K. B. 220, allirmi'tl in tin llou'w of holds mb yum. 
Mhos v. Pepp-r, [1905J A. C. 102. 

(0 (1x78), 8. 4. 

(/) (1878), an. 8, 10; (1**2), *, 10. 

ig) A bill of Ml*' coniaiwd an .eshignmeut of “ 1,800 hooka as per 
catalogue "; and it was decided that the catalogue wa- not a schedule 
or inventory which required n gi*t ration (iJmukan v. Carlton Bunk, 
[1803] 1 Q. B. 82). 
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for the grantor to specify every occupation in respect of 
which he is engaged or liable, it is sufficient to state his 
occupation in a concise way, and one in which he would 
be recognised by those acquainted with him and his 
pursuits (h). 2. The execution must he attested and 
the bill explained by a solicitor, though if the bill be 
conditional this is no longer required. In the latter 
case, any credible witness not a party to the bill will he 
sufficient (i). This is the exception above referred to. 
3. The hill must contain a statement of the considera¬ 
tion and this must be substantially true ; and it will be 
sufficient if the facts are accurately stated, either as to 
their legal or as to their mercantile and business effect. 
It would not be correct to describe money retained by the 
grantee as ‘‘ now paid’’ to the grantor, unless it was 
retained in respect of a debt actually due ( k). Nor can 
money advanced contemporaneously with the execution 
of the deed be properly stated as “ now owing.” It does 
not become due until the future date specified in the bill, 
and should be described as now paid ” (/). 4. If made 
with a defeasance (f.c.. anv agreement which may enable 
the bill to be avoided) or subject to any condition or 
declaration of trust, the defeasance, condition, or 
declaration of trust must be set forth on the same 
paper which contains the bill; and it must be con¬ 
tained in the registered copy («i). Thus where a 

(h) Fenrt v. Robinson (1894), (tit 1,. J, Ch. 321. See also Kemble v. 
Addison. [19001 1 Q. B. 430. 

(•) (1882), s. 10. 

(£) [1878), a. 8; (1882), a. 8. See In rc Charing < 'roe. Bunk 
(1881), 111 Ch. II. 35; Ex ;« rle Ralph (1882), 111 Ch. 1>. 98; Ex 
parte Firth (1882), 19 Ch. 1). 419 ; Richardson v. Harris (1889), 
22 Q. Ih I*. 208; Parsons v. Equitable Investment Co., [1910] 2 Ch. 
527. 

it} Baines v. Jenkins, [1900] l Q. B. 133. 

(in) (1878), a. 10 (3). 
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promissory note was given at the same time, and for 
the samo consideration as the bill, payable bv instal¬ 
ments, and there was a proviso that if the instalments 
became in arreur the whole debt might be claimed 
at once, it was held that this constituted a deleasance, 
since by payment of the promissory note the bill of sale 
would be defeated, and not being contained on the 
same paper as the hill, the lattei was void (»). If does 
not matter in whose favour (he defeasance or condition 
operates (o). 

If I lie above requisites are not complied with, the bill 
of sale, if an absolute bill, is void as reyards all goods 
covered by it in the apparent /msemoii of the grantor 
against the following : (1) Trustee in bankruptcy of the 
grantor; (2) assignees for the benefit of his eieditors; 
(3) those seizing the goods comprised m the hill under 
executions; (4) all persons on whose behalf the goods 
have been thus seized (p). To avoid tfie.se penalties 
“ there must he something done which plainly takes 
[the goods] out of the apparent possession of the debtor 
in the eyes of everybody who secs (hem ” (</), A 
conditional bill ol sale which is not duly attested or 
registered or which does not truly set forth the con¬ 
sideration is void in respect of the personal chattels 
comprised therein <r). 

A bill of sale, when registered, takes its priority over 
others according to the date of registration (*); no 

(n) Counscll v. London and lf'< •‘tminsttr Loan Co. (1.887 ). IQ. B. )>. 
512. Tin* note would Ik- good (.Vi notary A dm no Co. v. < <dtr (1888), 
20 Q. li. 1). 785. See also EAwari* v. Marcus, (1801] 1 Q. B. 587)# 

(o) Edwards v. Marcus, supra 

(p) (1878), a. 8. 

(?) Ex parte Jay (1874), L. K. 0 llh., at p. 704. 

(r) (1882), ». 8. As to the effect of omitting a <Mraw*nee or 
condition from a conditional hill of sale, »e< ; toot, j>. 483 

(t) (1878), s. 11. 
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transfer need bo registered (t); at the expiration of 
every five years re-registration is necessary (it). 

Except where otherwise indicated, the above applies 
to all hills of sale. It is important here to notice a 
further provision which applies to absolute bills of sale 
only. If duly registered they are not within the order 
and disposition clause of the bankruptcy Act (i>). The 
exemption does not apply to bills of sale given by way 
of security (.c). 

The Art of 18H2.—It remains to consider the pro¬ 
visions of the Act of 188'2, which applies to conditional 
bills of sale only. A bill of sale given by way of security 
for the payment of money, must he made in accordance 
with tho form in the schedule to the Act under penalty 
of avoidance (y); />., it must produce the precise 
legal effect -neither more nor less-of that hum, it 
must preserve all the characteristics of the form, and 
it must be so framed as not to deceive any lcasonable 
person as to its exact meaning (:). The form is ns 
follows : 


Form of the Bill o! Sale. 

“ This indenture made the day of 

between A. II. of of the one )>art and C. 1). of 

of the oilier pari \\T in nostril that in con¬ 
sideration of the sum of £ now (mid to A. Ji¬ 

ll) (1STS), a. 11. 

(«) (1S7S), a. 10. 

(r) (IS7S), a. 20 ; and see post. p. .m3. 

(a-) (1882), ft. la. 

(») (1882), s. 11. 

(z) Hr parte Stanford (1888), 17 Q. B. 1). 259; Thomas v. kelly 
(1888), Hi App. Cas. 500. The fact that the transaction cannot be 
expressed in a document in tho statutory form will bo no excuse for 
diverging from it (fix pari’ Parsons (1880), lli Q. B. If. 532). 
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by <\ D. the receipt of which the snid A. ft hcivhy acknow¬ 
ledger* {•if wfmhnr (hi th• cunmift nitnnt may t-i ] bo the 
.-it id A. ft. doth herein as.-igti unto I>. he* executors 
ad min Unitors and assigns all and -ingular the several 
chattel* and things .specitie.iH\ described in tho sehedul * 
ho rot i * annexed by way of security for the p,t\mcnt of the 
Mim of i. and i»teiv.-f thereon at the rato of j**r 

c-ont. |*er .'fnnumRr u-kit< nr il.se mail be I fa rah j. And the 
-•aid A. R doth fmthor agree and declare that ho will duly 
pav 1o tho wud t'. 1>. tho pi inn pal sum alon-sud together 
with th** ifitoi«*.-t then dim by «-ijual p:t\ im-uts of 

i on the day ol ["/■ uhah nr tine 

may tlu sitjntlttlid tun ' *• or thin of payment]. And the 
>.ud A. R doth also agree with th«* said 1). that ho will 
J fti tr o rl term* a.s to infant in' 1 -, jniyun nt of n nt. or at lit ru'ifif, 
o hieh tin jiiirtii .s may ayne to J’oi ifn mm oh nano or ih Jutf a ft O 
of Ifn ucurtly |. 

•* Provided alwaw that th< chattel* herein assigned 
• hall not bo liable to seizure or to be taken po— ossjoii of 
In the -aid <I>. for any oaus** other tbm those sjiccijied 
m s. 7 of the IliiN of Sale A't (1*78) Anieiidim nt Act, 
1X82. 

“In wit in*—, etc. 

“ Signed and sealed by the said ft. hi the pivsenct* of 
me K. F. [ add witness's name, tubings, a ml <h ycnjilwn]. ' 

As showing the stiictness with which the hum must 
he followed, refetence, may be had to tilt* followin'.' rases 
in which a divergence was held fatal. Sejm rate giants 
by sepatate grantors ot chattels belonging to them 
separately are not within the form, which contemplates 
only one grant [a ); but the joinder of an unnecessary 
party who is not a grantor and who does not enter into 
any covenant will not affect the validity of the instru¬ 
ment (6). Omission of the address of the grantee (r); it 
will be noticed that the form runs, A. lb, of 

(«) Saunders v. WinU , [1U02J 1 K. R 472. 

(6) Brandon Hill, Ltd. v. Lane, f 1015) 1 K. Ji. 250. 

(c) AUrre v. Altrce, 11*08] 2 Q. B. 2S7. 

m.l. n 
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C. D., of , thereby clearly indicating that the 

address of both must be given. A general assignment in 
tho body of the deed of chattels to be afterwards 
acquired (d). These can only bo assigned in two cases : 
(i) where brought on in substitution for such fixtures, 

. plant, and trade machinery as are by definition “ personal 
chattels,” and are already described in the schedule to 
tho bill of sale (e) ; (ii) where assigned for the purpose ot 
maintaining the security- -c.g:, a covenant to replace 
such articles (specifically described in the schedule) as 
may be daniagod or worn out, with others of equal 
value (/). The inclusion of anything not a “ personal 
chattel ” will he an offence against the statutory 
form ( g ), hut though void as a hill of sale, the deed would 
in such casus be good as to anything assigned which was 
not a porsonnl chattel (h ); a conveyance of property by 
the grantor " as beneficial owner,” which has the eficot 
of introducing into the statutory form covenants not 
contained in it (i); a proviso enabling the grantee to 
retain the bill of sale after payment of the secured 
debt (k) ; a proviso enabling the grantee to have the 
goods valued, and to purchase them himself at the 
valuation, and to receive the moneys to arise from such 
valuation ( l ); a proviso that the grantor would not 
obtain credit to the extent of £10 from anv persons save 
the grantees, that he would give the grantees the greater 

(d) Thomas v. Kelly (1888), 13 App. Gas. GOO. 

(e) (1882), s, « (2). 

(/) Seed v. Bradley, 1189-1] 1 Q. B. 319; Consolidated Credit 
Corporation v. Gosney (1880), 10 Q. 11.1). 24. 

(p) Cochrane v. Entuiatk (1890), 25 Q. B. 1). 110. 

(h) In re Burdell (1888), 20 Q. B. D. 310. 

(i) Kr parte Stanford (1880), 17 Q. II. D. 259. See Conveyancing* 
Act, 1881, a. 7 (c). 

(t) H'aiaon v. Strickland (1887), 19 Q. B. D. 391. 

(1) Lyon v. Morris (1887), 19 Q. B. D. 139. 
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portion of his business, that he would keep proper books 
of account, and permit anv of the grantees to inspect the 
same (m). Whenever part of the consideration is a 
present advance, it is essential to the validity of the bill 
that it should contain an acknowledgment of the receipt 
of that advance (a). A bill of sale, though on the face 
of it unobjectionable, is not in accordance with the form 
if it omits a condition or defeasance which ought to have 
been inserted in the bill of sale and which, if inserted, 
would have rendered it void (o). 

On the other hand, a covenant for unequal repay¬ 
ment is permissible. It is true that the form runs “ by 
equal payments." but a qualification is introduced by 
the words in brackets "|or whatever else may he the 
stipulated times or time of payment |.'' This clearly 
allows a payment by one instalment, and thereby shows 
that payment by equal instalment 1 - is not the only mode 
contemplated by the form (/>); so also a clause in a 
bill which provides for payment by equal instalments 
which include both principal and interest is permitted 
bv the statutory form (q). The form requires the 
witness’s name, address, and description. Description 
by occupation would be sufficient, but if the witness has 
no occupation his style must be given (r). 

(m) Peace v. Brook*, [1895] 2 Q. li 451. 

(n) Dams v. Jenkins, [1900] 1 li 133. 

(o) Smith v. Whiteman, [1909] 2 K. li. 437; Hall v, II Ink man, 
[1912] 1 K. li. 083. 

(f>) In re Cleaver [1887), 18 Q. B. 1). 489; and bee Sun mow v'. 
Woodward, [1892] A. C. 100. 

(?) Lin foot v. Pockett, [1895] 2 Ch. 835; Rose field v. Provincial Union 
Bank, [1910] 2 K. B. 781. Cf. Golddrom v. TalUrman, 18 Q. li. 1>. I. 

(r) Sims v. Trollope, [1897] 1 Q. li. 24. Cf. the provision# of 
(1878), 8. 10 (2), as to the description of tin: witness necessary in the 
affidavit filed on registration. Under that sub-section if the witnea* 
had no oooupation it would not be necessary to give fit* style (Ex parte 
Young, Re Symonds (1880), 42 L. T. 744). 
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The consideration must amount at least to £30 (s). 
It must be noticed that there are three kinds of penalties 
provided by the Act of 1882. If the bill is not in the 
prescribed form, or if the consideration does not amoiuir 
to £30, it is absolutely void even as between the 
partied (<), and the grantee is entitled merely to the 
return of his money with si per cent, interest and 
without tho security of the bill (u). In the event of 
improper registration or attestation, or if the considera¬ 
tion is not truly stated, the bill is void even as between 
tho parties, but only so far as it. gives security over the 
chattels (x ); an agreement in tho bill to pay a given 
rate of interest would be enforceable. Thirdly, tire bill 
of sale must have a schedule annexed containing an 
inventory of the personal chattels comprised in the bill, 
or the bill will be void except against the grantor (i) in 
respect of chattels which arc not “ specifically de¬ 
scribed ” in tho inventory in the schedule (;/); or (ii) iu 
respect of any chattels included in the schedule of 
which tho grantor was not the true owner at the time 
of executing the bill of sale {;). 

In s. 7 of the Act of 1882 the causes for which the 
goods covered bv a bill of sale given to secure payment 


(») (1882), s. 12. 

(1) (1882), 88.11, 12. 

(u) Daises v. llces (1886), 17 Q. B. U. 408. 

(*) (1882), s. 8. 

(y) (1882), s. 4. “ Specifically described ” has been defined to mean 
desoribod with such particularity as would bo used in an ordinary 
business inventory of tho chattels in question {Witt v. Banner (1888)/ 
20 Q. B. D. 114; Davidson v. Carlton Bank , [1803] 1 Q. B. 82; and 
see Davies v. Jenkins, [1900] 1 Q. B. 133). 

(z) (1882), s. 5 (Thomas v. Kelly (1888), 13 App. Caa. 606). But 
as a grantor of goods under a bill of sale remains true owner of the 
equity of redemption of the goods up to seizure, he may give a second 
bill of sale, subject to the former (Thomas v. 8carles, [1891] 2 Q. B. 
408). 
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ot tnoney may be seized are set forth. These are: 

(1) If the grantor shall make default in payment (a) of 
the sum or sums of money secured by the bill at the 
time therein provided for payment, or in the perform¬ 
ance of any covenant or agreement contained in the 
bill of sale, and necessary for maintaining: the security; 

(2) If the grantor shall become a bankrupt or suffer 
the said goods, or any of them, to he, distrained for rent, 
rates, or taxes; (.')) If the grantor shall fraudulently 
either remove, or suffer the said goods, or any of them, 
to be removed from the premises; (4) If the grantor 
shall not, without reasonable excuse, upon demand in 
writing bv the grantee, produce to him his last receipts 
for rent, rotes, and taxes; (fi) If execution shall have 
been levied against the goods of the grantor under any 
judgment at law. Hut the giantor may within five 
days from the seizure or taking possession of any 
chattels for any of the above-mentioned causes, apply 
to a judge of the High Court, and the. judge may, if he 
is satisfied that the cause of seizure no longer exists, 
restrain the removal or sulc of the chattels, or may make 
such other order as may seem just (mi). During the 
five days the goods may not he removed from the place 
of seizure (b). 

Mention must be made of 0. r, 12 of the liules 
of the Supreme Court, which provides that “ when 
goods or chattels have been seized in execution by a 
sheriff or other officer charged with the execution of 
process of the High Court, anil any claimant alleges 
that he is entitled, under a bill of sale or otherwise, to 
the goods or chattels by way of security for debt,, the 

(a) Though of a single mstalm< nt (He W&A, [1894] 1 Q. K, »i0.»). 
(aa) (1882), s. 7 (h) Ibid., *. 13. 
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court or a judge may order the sale of the whole or a 
part thoreof, and direct the application of the proceeds 
of tho sale in such manner and upon such terms as may 
be just.” Similar provisions are contained in 0. 27, 
r. 13 of the County Court Rules, 1903, 1914. A sale 
will bo ordered under this rule, when there will clearly 
be a surplus aftor paying off the bill of sale holder; will 
not bo ordered when there will be clearly no surplus, 
and will not bo ordered where it is doubtful whother 
there will be a surplus, unless the execution creditor 
will guarantee the bill of sale holder against loss by 
tho sale (<•). 


Lien. 

Liens are of various hinds—possessory, maritime 
equitable. 

(a) Possessory Liens. 

A possessory lieu is one which appertains to a person 
who has possession of goods which belong to another, 
entitling him to retain thorn until the debt due to him 
has been paid. They are of two kinds : 

1. Particular Lien.—This is a right to retain tho 
particular goods in connection with which the debt 
arose; e.g., a carrier may retain good3 given to him for 
carriage until payment of his charges for carriage; an 
innkeeper may retain his guest’s goods. A particular 
lien may arise out of express agreement or by implica¬ 
tion ; and tho law will give an implied lien over goods 
which a person is compelled to receive ; e.g., to an inn¬ 
keeper over a guest’s goods brought to the inn. And 
when tho debt has been incurred for labour or skill 
(c) Stem v. Ttgmr, [1898] 1 Q. B. 37. 
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oa.mi.iBcu upuu a particular thing, tho creditor has an 
implied lien upon that thing for his reward (d) ; e.g., a 
shipwright has a lien on a vessel for the cost of repairs. 
Amongst other eases of particular lien may be mentioned 
tho lion of a carrier and tho licit on cargo of the ship¬ 
owner for freight (e). 

. 2. General Lien may arise from custom (long 
existing, notorious, and ioas<>uable) or contract; and it 
is a right of retaining goods not only tor the debt 
incurred in connection with them, but lor tho general 
balance owing by their owner to the person exercising 
the right of lien. Amongst trades or prolessions which 
have this lien may be mentioned factors ( f), bankers (g), 
stockbrokers (A), .solicitors (i), and sometimes insurance 
brokers^). 

A possessory lien (as a rule) gives no right to 
sale ( l ), nor in fact any right, except such as belongs to 
a possessor merely, as distinguished from an owner. It 
is lost by payment and by surrender of possession (m); 
taking security may show an intention to abandon the 
lien (n). 

id) Ex parte Oekendcn (1754), 1 Atk. 2:15. 

(») Ante, pp 427, 4.1.5, 44!>. 

(/) Cowell v. Sun peon {1 s 10), 1(1 Vea., at p. 2SO. 

(?) See ante., p. 15S. 

(8) In re London and lllobe Finnn-u Corgrorahon, [1002] 2 Ok. 416. 

(<) Ex parte Sterling < 1K10), Hi Vo, 258. 

(4) Sco ante, pp. 156, 157. 

(t) White v. SpeUigae (16*51, 13 M. & W., at p. 607, This is not 
always the case ; e.g-, the vendor's lien often gives a right to sell (see 
dnte, p, 285). Statutory power of sale is frequently possesst-d-t thu» 
an innkeeper may under certain circumstances #*11 his guest’s goods 
(Innkeepors Act, 1878) i a warehouseman or wluirfinger may in 
certain events sell goods placed in his custody (Merchant Shipping 
Act, 1864, s. 497). 

(m) Kruger v. Wilcox (1755), Amh,, at p. 254. 

(a) Cowell v. Simpron, euprn ; Re Taylor, Stileman and Underwood, 
(1891] 1 Ch. 690. 
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(b) Maritime Liens. 

A maritime lien is one which attaches to a tiling in 
connection with somo liability incurred in relation to 
a maritime adventure. It does not depend on the 
possession of the thing, but travels with it into whoso- 
ever’s hands the thing may come. It is enforced by 
arrest and sale (unless security lie given) through the 
medium of the Admiralty Court (o). 

Amongst maritime liens may be named : 

(1) The lien of a salvor; (2) the lien of the seamen 
for their wages; (3) the lien of the master for wages 
and disbursements; (4) the lien over a colliding ship 
and freight of one whose property has been damaged by 
collision with a ship brought about by the default of 
that ship ; (o) the. lien of a bottomry bondholder. The 
order in which these liens are enforceable is mentioned 
below ; as a rule, they are enforced in an order inverse 
to that in which they attach to the res, i.e.. the last lien 
in point of time ranks first for payment. # The sole 
reason for this is that the later benefit preserves the res 
to satisfy the earlier claims and earns thereby a superior 
equity in respect of the common fund ” (//). fn accord¬ 
ance with this rule, seamen’s wages usually come first, 
as they are, not earned in full until the end of the 
voyage, but they would be postponed to liens for subse¬ 
quent salvage or damages for collision, at any rate 
to the extent of wagos earned before the collision. 
A bottomry bond ranks next to wages, but will be 
postponed to subsequent salvage, etc. The last bond 
takes precedence of former bonds. 

(o) Sc c The Bold Bucckvgh (1861), 7 Moo. P. C. 267, 284. 

(p) Kay on Shipmasters, s. 80. 
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A maritime lien may come into conflict with a 
possessory lien. Thus, the possessory lien of a ship¬ 
wright for the cost of repairs is subject to maritime 
liens which attached to the ship before it was tuken into 
ins yard ; but the sliipwrioht\ possessory lien takes 
precedence of all maiitiine liens accruino after the 
commencement of his possession ( 7 ). 

It is doubtful whether a maritime lien is assumable 
with tho debt, hut a mere volunteer who pin's the debt 
oi a privileged claimant doe, not theie.hv impure his 
lien (r). 


(c) Equitable Liens. 

An uipiitahle lien is nothin'.; Imt tho riubt to have 
a specific portion ol propeity allocated to the. pa) ment 
oi specitie lialulities. The ii^ht ol a puitiler 011 dissolu¬ 
tion to have the linn’., assets applied m payment oi flic 
in in s liabilities u- a rijdit of the class styled “ equitable 
Ileus." 

(</) Tin 'hrj'4-, [IHU.'li C. -Ill 
{}) TW frtonr, [lyl7i 1 ’. !'.*>. 


It 2 
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SHIPPING. 

Itjs impossible in tile space at command here to do 
more than give the merest outline of this important- 
topic ; it is proposed to state very shortly the law 
relating to (i) registration of British ships; (ii) acquisi¬ 
tion of ownership ; (iii) the position of owners ; (iv) the 
position of the master; (v) salvage; and (vi) the 
position of the seamen. 

• 

(i) Registration of a Britisii Ship. 

A British ship is one which is owned wholly by those 
entitled by law to hold a British ship. Those are (a): 
I. Natural-born British subjects, who have never taken 
an oath of allegiance to, or become subjects of, a foreign 
government; or who, if they have so done, have taken 
a subsequent oath to the English sovereign and whilst 
owners remain resident in the King’s dominions, or 
are partners in a firm actually carrying on business in 
the King’s dominions. 2. Naturalised persons, or 
denizens by letters of denization, and who havo taken 
the oath subsequent to naturalisation, and are resident 
as above. 3. Bodies corporate, established under, and 
subject to tbe laws of, and having their principal place 
of business in tho United Kingdom, or some British 



With certain exceptions, every British ship must be 

(a) 87 A 88 Viet. c. 80, s. 1. This Aot is tho Merchant Shipping 
Act, 1804, and is referred to in this chapter whenever a section fi 
quoted without mention of tho Aot bom whioh it ia taken. 
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registered or she will not be recognised as such (6). 
Before registration these requisites must be satisfied ; 
the name of the ship (c) must be marked as prescribed 
on the bows, and her name and the name of her port of 
registry on the stern ; the official number and tonnage 
must bo cuv on her main beam, and a scale of feet 
denoting the draught in Roman letters or figures must 
be painted on the stem and stern post (tf). Before 
registry, the ship must be surveyed and measured and 
the certificate of turceij must bo produced, giving the 
tonnage and build of the vessel, and generally identify¬ 
ing her ( e ); also on the occasion of the first registry, a 
builder's certificate, giving particulars as to the build 
and tonnage of the ship, and of the sale of the vessel 
to the person desiiing to be registered as owner (/). 
The owner must then make a declaration, stating his 
qualification to hold a British ship ; the number of 
shares he holds in the ship; a denial that,, as far as he 
knows, any unqualified person is entitled to anv interest 
in her; and the name of tho master, and the time and 
place of build (<y). A body corporate makes this 
declaration through its secretary or other proper 
officer. 

Application for registration should he made by those 
requiring to bo registered as owners or some of them, 
or by their duly authorised agent appointed by indi¬ 
viduals in writing, or by a corporation, under seal (h); 

(6) Section 2. 

(c) Tho Board of Trade may refuao to register any ship by a name 
already belonging to a registered British ship or so similar as to be 
calculated to deceive (Merchant Skipping Act, lUOtl, ». 60). Change , 
of name requires the previous written consent of the Board of Trade 
(Merchant Shipping Act, 1894, s. 47). 

(d) Section 7. (/) Section 10 . 

{«) Section tt. ( 9 ) Section 9. [h) Section & 
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and the registration is then performed Dy the principal 
officer of customs of the port, if it be in the United 
Kingdom, or by certain specified officers if it be in th* 1 
colonies ()'). An entry of the above particulars is made 
in the register book (k)* and a certificate, of registry ( l ) is 
given, which must contain details similar to those 
required in the certificates supplied by the owner. The 
certificate may, if lost, be renewed on following out the 
procedure prescribed by the Act (m ); and it may not, be 
detained for any lien or other such purpose -it is for use 
in navigation only (n). 

if the ownership changes hands, an indorsement to 
this effect must be placed on the certificate at the port 
of registry if the vessel is there; if not, on her first 
arrival there, or the indorsement may be made a! 
another port if tho registiar at the port of registry 
advises the registrar of the latter port (o). If u ship is 
lost, or ceases to he a British ship, the certificate ot 
registry must be given up (//). 

Property in a British Ship (g ).—The property in a 
British ship is divided into sixtv-fonr shares, and no 
more than sixty-four persons may be registered at the 
same time as owners of one ship. But any share may 
be hold in joint ownership, and the joint owners, not 
exceeding five in number, mnv be registered and shall 
be considered as constituting one person, and any 
number of persons may have a beneficial title in a 

(i) Section t. (m) Section IS. 

\k) Section 11 (n) Section 15. 

(1) Section 14. (o) Section 20. 

(p) Section 21. Section 52 of the Merchant Shipping Act, 1906, 
contains provisions for the protection of mortgagees of ship* sold to 
foreigners. 

(gj Section 6. 
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single share, the registering owner representing them; 
a company or corporation may he registered by its 
corporate name. No person may be registered as 
owner <>t a fraction of a share. 

ni) Acquisition ok Ownership or a 
British Ship. 

I. Sale will pass the drip or any share in her if the 
professing owner is in a position to give a good title, 
and if the proper formalities me observed. Tiie method 
of passing the property is by hill of sale, which must bo 
in the form set forth m the Act of 1891, must be 
executed before and attested bv one or more witnesses, 
and must contain an ide.nl if\mg description, generally 
the same as is contained in the surveyor's certificate (r). 
The transferee must, make a de.cla.atinii (called a 
"declaration of transfer ’) stating that he (or his 
corporation, if he he an oflicer o! a corporation) is in a 
position to hold a British ship, and that to the best of 
his knowledge and belief no umjualitied poison has any 
interest, legal or beneficial, in the ship, or m any share 
of her (s). The bill of sale, and the declaration are 
then produced to the. registrar, and the transaction is 
locorded in the register book, and a statement of the 
entry indorsed upon the bill of sale itself (t). 

II. Transmission by Operation of Lair. —Ownership 
in a British ship or of shares in tier may be transmitted 
by death to the executor or administrator of a deceased 
owner, or on bankruptcy to the owner’s tiustee in 

(r) Section 24. The Bill* of Sale Acts do not apply. See ante+ 
p. 475. 

(*'} Section 25. It) Section 26. 
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bankruptcy. In every case the person to whom the 
share is transmitted must be one capable of owning 
a British ship, and he must make and sign a declaration 
(oalled a “ declaration of transmission ”) identifying 
the ship, with the requisite particulars, and stating the 
modo of transmission, and must produce- the proper 
documentary proof of his right to represent the former 
owner; whereupon the registrar will make the requisite 
entries in the register book («). If the transmission is 
to one not qualified to be the holder of a British ship, 
there is power to hold a sale at such person’s request 
within four weeks of the transmission; the money is 
paid to such person as the court may direct. The time 
for making this application may be extended to one 
year, but it' not made within the time limited, the ship 
or share is subject to forfeiture ( x ). 

III. Mortgage .—A registered ship, or any share 
thorein, may be mortgaged in two ways: (1) by a 
direct mortgage with registration; (2) by a mortgage 
under a mortgage certificate ( y). 

A direct mortgage must be in the form prescribed, 
and must, upon the production of the necessary instru¬ 
ments, be recorded by the registrar (r). Upon the 
order in the register book will depend the priority of 
' mortgages inter se (a). 

It must be noted that the mortgage will not transfer 
the ownership of the vessel (6), but, subject to the rights 
of prior mortgagees, it confers a power of sale (c) on 
non-payment of the debt. 

(«) Section 27. 

(.t) Section 28. 

(y) See below. 

( 2 ) Section 31. 


(a) Section 33. 

(b) Section 34. 

(c) Seotion 36. 
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When a mortgage is discharged, the mortgage deed 
with a receipt for the mortgage money, indorsed, duly 
signed, and attested, should bo produced to the registrar, 
and an entry recording the matter must ho made by 
him in his book (d). Any trajgsfer of the mortgage 
must also be in a proscribed form and recorded by the 
registrar (e).* The court has inherent jurisdiction to 
expunge the entry of an invalid mortgage from the 
register (/). 

IV. Certificates of Hale and Mortgage ,*^]hllirultics 
might arise in selling or mortgaging ships which, at 
the time, arc out of the country or colony where the 
port of registry is situated. To obviate these, the Act 
in such cases gives power to registrars to give certificates 
of sale or mortgage enabling certain persons to sell or 
mortgage the ship wherever she may bo, but in accord¬ 
ance with the conditions of the certificate. The owner 
must give particulars to the registrar as to : (i) who is 
to exercise the power; (ii) the minimum price of sale, 
if a minimum is to bo fixed, ot the maximum amount 
to be raised on the ship, if a maximum is intended to 
be fixed ; (iii) tho place where the power is intended to 
lie exercised or a declaration that it is intended to be 
exercised anywhere; (iv) the time within which it is 
to be exercised. These particulars are to be entered 
into the registrar's book (g). The power is not to be 
used in the United Kingdom, nor in any British 
possession, if the port of registry is situated within 
it (A). The certificate must give the particulars from 

{d) Section 32. 

(e) Section 37. 

(/) Broitd y. Broomhatt , [1006] 1 K. B. 671. 

(V) Section 40 (A) Section 41, 
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the register book relating to tne -vessel, and must 
enumerate any registered, mortgages or certificates of 
sale or mortgage affecting the ship (i). Hides are laid 
down to be observed with respect to certificates of sale 
amongst which is this, .that no certificate can be granted 
oxcept for the sale of an entire ship. Certificates of 
mortgage may be given to allow of the mortgage of a 
share in a vessel ( k). When a ship is mortgaged in 
accordance with the powers given in the certificate, the 
mortgage must be registered by indorsement on the 
certificate of mortgage by a British consular officer. 
In the case of sale, the certificate and the hill of sale 
must be produced to the registrar of the poit, where 
the sale takes place, as also the certificate, ol original 
registry ; tho certificates of sale and registry are then 
forwarded to the original port of registry, the regis¬ 
tration of which closes the original registry, except so 
far as relates to unsatisfied mortgages or certificates of 
mortgages entered therein, and these will ho entered 
also in the new registry to he opened at the port of 
transfer. A certificate not used must he re-delivered 
to tho registrar bv whom it was grauted (I - ). The 
registered owner may cause the registrar to give notice 
of revocation to the registrar of the port where the 
power of sale or mortgage is to be exercised, and after 
such notice has been recorded the certificate will then 
be revoked, save in so far as transactions under it have 
already taken place (m). 

Talcing Possession .—A mortgagee is entitled to 
possession if money becomes due under the mortgage, 
or tire mortgagor is doing something to impair the 

(m) Section 48. 


(>) Seotiun 42. 


Ik) Sections 43, 44. 
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security (ti) ; and on taking possession lie becomes 
entitled to the accruing freight (o). 1ml not to unpaid 
freight which became duo before he took posses¬ 
sion (p). 

r 

E<] it itable, Interests.- -No notice of any trust, cxpiess, 
implied, or dbnsfi notice, can be entered >.n (lie register 
book, and subject to any limitations appealing on the 
register book itself, the registered owner id a ship or a 
share in her lias absolute power to dispose of his ship or 
share ; but. subject to this, beneficial interests (including 
those, arising under conliaets and other equitable 
interests) may be enforced b\ and against owners or 
mortgagees of ships just as they could against owners 
of any other personal property (</}. Thus in Black v. 
1 Villituns (r). the holders of limiting debentures giving 
an equitable charge on certain steamships weie post¬ 
poned to persons having u subsequent legisteml legal 
mortgage on the same ships, though the latter had 
notice of the debentures when they look the moiigages; 
hut though the trust, for the dchentme holders' could 
not he recognised as against t he registered mortgagees, 
it remained valid and enforceable for other purposes. 

An unqualified person cannot hold a share in a 
British ship, oven as a beneficial owner (*). 

Ship’s Papers—A ship must carry the proper papers, 
and is hound to show them to (inter aha) any naval 

(n> Law Guarantee and Trust Society v. Russian Bank, [1905] 1 
K. B. 815; The Manor, [1907] P. 339. 

<o) Keith v. Burrows (1877), 2 App. Cos. 030. 

(p) ShiUito v. Biggart, [1903] 1 K. B. 083. 

( 9 ) Sections 60, 57. 

(r) [1895] 1 Ch. 408. 
ts) Sections 1, 25,67. 
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commissioned officer of any of his Majesty’s ships 
officer of the Board of Trade, chief officer of Customs, 
mercantile marine office superintendent, British 
consular officer, or registrar-general of seamen (l). 

Those usually carrjed are: (1) the certificate of 
registry ; (2) the agreement with the seamen ; (3) the 
charter-party and the bills of lading; (4) the bill of 
health ; (5) invoices containing the particulars of the 
cargo : (6) the official log book. The entries in the log 
book must bo signed by the master, and bv the mate, 
or by some other of the crew, and in certain cases other 
signatures are required («). 

(iii) Position of Ownkks. 

The possession of the ship is prima facie evidence 
of ownership ( x ), so also is the certificate of registry ( y). 
The owner’s principal duty is to see that the vessel 
is seaworthy at the start, and to ensure, so far as is 
possible, that she will remain so (z), and if he becomes 
acquainted with any damago tending to render the 
vessel unsafe after the commencement of the voyage, 
there is a duty thrown upon him to repair it («). lie 
must appoint a proper master and crew, with a view 
to the general safety ; therefore, a contract to sell^a 
vessel, one condition being the appointment of a 
particular person as master, was held illegal (i). His 
liability at common law and under the Merchant Shipping 

(I) Section 723. 

(it) Section 239. 

(z) Robertson v. French (1803), 4 Bait, 130. 

(y) Section 895. 

(z) Section 458. 

(а) Worms v. Storey (1866), 11 Ex. 427. 

(б) Card v. Hope (1824), 2 B. 4 C. 861. 
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ACM tor sne safety of all goods delivered to him to be 
carried has been mentioned, aide. p. 421. The registered 
owners are primi facie liable to pay for all repairs and 
necessaries, the term “ necessaries ” including anchors, 
cables, coals, and indeed “ all that is fit and proper for 
the service in which the ship is engaged, ami that the 
owner, as a* prudent man, would have ordered if 
present ” (c). Hut the evidence is prime facie only, 
for ownership does not per sc carry with it the liability 
to pay for repairs, etc. If the owner gave the orders 
himself, or expressly or impliedly authorised another 
to do it for him, he is liable to pay the cost of the ful¬ 
filment of these orders ; a master usually has such 
authority, but not “ where the. owner can himself 
personally interfere, as in the home port., or in a port 
in which he. has beforehand appointed an agent who 
can personally interfere to do the thing required ” (d) 

Cn-oumers are not of necessity partners («*). hut in 
many cases are tenants in common, and it depends 
upon all the circumstances taken together, whether 
they are the one or the other. Jf merely tenants in 
common, each may transfer his share without consulting 
the others. They are not, in the absence of contract, 
agents for one another, nor do they hind each other 
by admissions. Frequently one owner is appointed 
by the others, or by some of them, to manage the 
employment of the ship and to do what is necessary 

(r) Maud.; and Pollock (lib ed), 09 i The Higa (1872), L, R. 
3 Ad. & Ec. 010. 

(d) Lord Abinoer, in Arthur v. Barton (1840), 0 M. & W., 
p. 143 ; and Be© Gunn v. Roberta (1874), L. R. 9 C. P. 331 

(e) The name and address of the person to whom tb© roans^emettt 
$ entrusted must be registered (». 6fl). 
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in order to make her a profitable speculation (/); siuii 
an owner, termed a managiiuj owner ( g ), can bind such 
of his co-owners os have given him authority, express 
or implied,, to do so (A), and he has implied authority 
to do what is necesparv in ordinary course to carry 
out on shore all that concerns the employment of the 
ship (./"). He may make charter-parties | he may 
not cancel them (i) ; lie may employ a shipbroker and 
make the consequent payments (k). If an miner is 
liable to a creditor for work done to the ship, he may 
bo made to pay the whole, and must rely for contri¬ 
bution on any light be may have against his cu-ownem. 

Disputes frequently arise between co-owners as to 
the destination and details of an intended voyage. 
These are settled in the Admiralty Diiisinn of the 
High Court, which has jurisdiction in disputes con¬ 
cerning possession, earnings; etc. It the majority o! 
owners desire to send the vessel on a particular voyage, 
but this is objected to by the minority, the court will, 
at the instance of the latter, arrest the vessel till the 
majority have entered into a bond to an amount equiva¬ 
lent to the value of the shares held by the minority, to 
return the vessel safe, and to answer judgment in au 
action ( l). The dissentient, who thus gets security for 
his share has no claim to any freight earned on the voyage 
in question, nor is he liable for any of the expenses (m). 

(/) The Huntsman, [1894] P 214. ? < 

(g) If the manager is not a co-owner, he is styled the “ ships 
husband." 

(h) Hibbs v. Ross (1866), L. 11. 1 Q. B. 534 ; Fraser v. Cuihbertson 
(1880), 6 Q. B. 1)., at p. 97. 

(i) Thomas v. Lewis (1879), 4 Ex. D. 18. 

(it) WiUiamson v. Hint , [1891] 1 Ch. 390. 

( l) In re Blanshard (1822), 2 B, A C., at p. 248. 

(m) The Vindobala (1888), 13 P. D. 42 ; 14 P. D. 50 ; The England 
(1887). 12 P. D. 32. 
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Kach owner must contribute bis share of capital for 
the expenses of outfit, and lie must pay his quota 
towards the expense of repair; further, lie is liable for 
the expenses of management incurred l»v the ship’s 
husband, if there be one appointed. 

■ 

(iv) Position of tub Mas-rat. 

Tin• .Hester.---The ina-ler (who muhe dnlv coitili- 
c.tted) must start on the voyage in time, and nui.it take 
care to have a proper new and equipment, lie should 
iiuuu'je the vessel, and navivafo her in the auteed-upen 
mattnet, employing a pilot, where sueh is the custom of 
the port, lie must keep an ollieial loc, and this, with 
the ship's patters, he must “Hard and show to the 
ptoper officer wle'n reipnied to do so. Me is, ol course, 
answerable for anv liauduleut or illegal conduct of 
nhicli ho is guilty affectin'. 1 the owner’s interest, such 
conduct bein'.', in his case, sfylnl barratry, lie has 
the same rights as a seaman, includm" a maritime lien, 
tot the recove,rv of his waeci. anti for such disburse¬ 
ments or liabilities as he may ptoporly make ot incur 
on account of the ship (»). 

He must take the eatj'o as quickly us possible, must 
store it properly, and must sign the bill of lading for 
all lie has taken on board (o). He should delivei the 
caret), on arrival at the destination, to the proper person, 
subject to his lien for freight (■/>). 

Among bis powers are: (I) hypotheratinn, to raise 
money for necessary purposes (</); (2) sale, where this 

(») Section 167; The. Cnitlegnle, (1893| A. C. 38; The Orient*, 
[1896] P. 49 ; «nd cj. The Jtipon r%, [1897] P. 226. 

(o) Soo ante , pp. 441—144 

(p) Ante, p. 449. (?) See below 
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coarse is necessary, and the best* course, and com¬ 
munication with the owner in time is impossible; 
(3) transhipment, in cases where it is desirable in the 
interest of his owners; (4) disciplinary powers over 
those on board the vessol; (5) jettison, i.c., throwing 
goods overboard to lighten the ship ; (G) in the absence 
of the owners, and if communication is impossible in 
time, he may bind them by contracts for the supply of 
necessaries, or may borrow money on their credit to 
pay for necessaries to bo supplied, but not for those 
already supplied. 

Bottomry. —When it is desired to raise money upon 
the ship, or upon ship and cargo, or upon ship and 
freight, a written instrument (sometimes sealed) is 
executed by the master binding him to repay the 
money within a limited time of arrival safe at home, 
and in the meantime assigning the ship and freight, and 
sometimes tho cargo, as security. This instrument is 
called a bottomry bond. No particular form is required ; 
it must coutain tho main terms of the contract (r). 

It is an essential characteristic of the contract that 
the repayment of the money advanced should be 
dependent upon the safe arrival at the ship’s port of 
destination, and a deed making the loan repayable in 
any event would not be a good bond (s); but there 
seems to be no objection to a collateral agreement by 
the owner making himself personally liable (<). Interest 
will be payable as agreed. 

(r) The Mary (1866), L. R. 1 Ad. & Ec. 14; Maude and 
Pollock (4th ed.), p- 562, whero a form of the bond is set out. 

(*) Per Tbntbrden, C.J., in Simonds v. Hodgson (1835), 3 B. & 
Ad. 56; The Uaabet , (1899] P. 296. 

(t) Willis v. Palmer (1800), 7 C. B. (jr.s.), at pp. 360, 361. 
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The effect of' the bond is to give the bondholder a 
claim upon tho vessel, which ho mav enforce by a suit 
in rem in the Admiralty Division ol the High Court. 
The bottomry' bondholder’s claim is preferential to that 
of a mortgagee, and is postponotito a claim on account 
of [wages or of subsequent salvage (u) ; hut a master 
who has bound himself on the bond, cannot sot up his 
claim for wages in priority to the bondholder (a:). 
Bondholders inter sc do not rank in order of priority; 
on the contrary, the holder of the last iriven hnud ranks 
first, and so on upwards (n). 

Tho hypothecation may he made by tho owner if he 
is on the spot,, and under the following circumstances 
by the master, viz., when it is a matter ol necessity 
to raise the money on the security of tho vessel; for 
“necessity is the very hmmlation of this right ” (y). 
And before pledging the ship, the master must do Lis 
best to raiso money upon credit, and though previous 
communication with tho owners is not a sine qvd non, 
yet it is necessary where possible (s). W hether or not 
such necessity exists as to warrant the raising of money 
by hypothecation is a matter upon which the lender 
is bound to make inquiries, but “ all that the lender 
of bottomry has to look to is - that the ship is in 
distress ; that the master has no credit; that the 
amount is required for necessary purposes (a). And 
the bond must be given for money advanced for the 
ship, e.g., not for a personal debt of the master, nor 

(h) See Maude and Pollock, pp. 575, 57C. 

(z) The Jonathan Goodhue (1850), Swa. 624. This rule does not 
apply where payment of the maater will not- prejudice the bondholder 
(The Edward Oliver (1866), L. R 1 A. i K. 379). 

(y) See Maude and Pollock (4th od.), p. 564. 

(i) See The Kamak (1869). L. R. 2 P. C. 505. 

(a) The Mary Ann (1866), L. It. 1 A. i E. 14. 
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for matters outside the scope of his authority; ami 
there must be, at the time, an intention to raiso the 
money on bottomry; i.e., a transaction not intended 
to bo a bottomry bond cannot be made such there¬ 
after (6). , 

The cargo may bo hypothecated either for its own 
direct benefit, or for the benefit of the vessel generally, 
provided that the cargo receives some appreciable 
benefit or prospect of benefit from the transaction (o). 
but the master becomes only agent to bind the cargo 
owner if an overruling necessity arises during the 
voyage (d). The master must, if possible, communi¬ 
cate, or at least try to communicate, with the cargo 
owners before hypothecating their property ( e ). The 
owner of the cargo is entitled to indemnity from the 
shipowner in the event of seizure under the bond (/’). 

When the cargo alone is hypothecated, the bond 
given is properly termed a respondent in bond, but the 
term bottomry bond is often also used in this sense. 

(v) Salvage. 

This is a reward allowed to persons who save a ship, 
apparel and cargo, or what had formed pail of these, or 
freight from shipwreck, capture, or similar jeopardy (y). 
The right to salvage may, Imt does not necessarily, aiisc 
out of contract (h). To support the claim the salvor 

(6) See The Karnak (1 SciS), L. K. 2 A. A is., at p. 301 ; Tltf A wjustt 
(1812), 1 D«l»., at p. 287. 

(c) The Gratiiudim (1801), 3 Rob., at p. 261; The Karml 
(1888). L. R. 2 A. St E„ at p. 310. 

[d) The Fontida (188-1), 9 1>. i>.. at p. 180. 

(f) The Hamburg (1881). B. & L. 263, 273. 

(/) JJunean v. Benson (1840). 1 Ex. 537 ; 3 Ex. 044. 

( y) IKfils v. Owners of Gas Float IVAiWon, (18971 A. U-, al p. 344. 

(A) Five Steel Barges (1890), 15 P. 1). 142: per Hasses, P., a 
p. 146. 
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must show : (1) That the services rendered were volun¬ 
tary. Accordingly, the services must not lie such as 
would be called for under a pre-exist inj* contract ; but 
if a tug has agreed to tow a vessel ami circumstances 
have arisen which justify the tug in abandoning that 
contract, she may recover salvage for further services 
which are outside the scope of the contract of towage (»). 
(2) That, there was skill ami peril, and some enterprise 
shown in the performance of the work ; {.'}) That the 
services wero beneficial. 

The salvor has a maritime lien, extending to ship, 
freight, cargo, upon the property salved, the lien 
ranking first, above all other liens which have already 
previously attached to the property. The cargo owners 
are liable for salvage, and in proportion to its value 
rateable with the other property salved ( k ). 

The amount payable lor salvage is generally assessed 
by the court, hut it is quite competent for the masters 
of the vessels concerned to enter into an agreement 
before assistance is rendered fixing the amount to lu“ 
paid. The master of the salving vessel can hind his 
owners and crew by such an agreement, if it is fair 
and honest ( l ); hut the agreement will he net. aside if 
it is inequitable. An agreement to pay an exorbitant 
sum coupled with the fact that the master of the 
vessel about to bo salved is acting under the stress 
of circumstances, will he treated as inequitable (m). 
The salvage money is apportioned between the owners, 
master, officers and crew of the salving vessel. Except 

(*} See The Leon Blum, [ 1015) P 00. 

(*) The Longford (1881), 6 P. L>. «J. 

(i) The Noe myth (1886), 10 P. I). 41. 

(m) The Medina (1877), 2 P. D. 5; The Hudio, [1801] P. 173s 
The Port Caledonia, [18031 P 184. 
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in the case of a seaman belonging' to a ship employed 
on salvage service, a soaman cannot agree to abandon 
any right that he may have or obtain in the nature of 
salvage (n). 

Salvors who are guilty of or are privy to the embezzle¬ 
ment of salved property forfeit all claim tci salvage; anu 
those who by negligence or lack of supervision fail to 
prevent or detect such embezzlement are liable to 
forfeiture or diminution of the award according to the 
view taken by the Court of their conduct (o). 

By tho Merchant Shipping (Salvage) Act, 191G, where 
salvago services aro rendored by any ships belonging to 
His Majesty, and that ship is specially equipped with 
salvage plant or is a tug the Admiralty is entitled to 
claim salvage. A vessel so equipped, or a tug, which 
has boon demised to the Crown, is one “ belonging to 
His Majesty ” within the meaning of the Act (/>). 


(vi) Position of the Seamen. 

Agreement for Semite .—Except in the caso of small 
vessels employed in the coasting trade, tho master must 
enter into an agreement with every seaman whom he 
carries to sea as ono of his crow from any port in the 
United Kingdom (q). Every agreement may, if the 
ship is a home-trading ship (r), and must, if it is a 
foreign-going ship, be entered into before a superin¬ 
tendent of a mercantile merino office, and must be 
read over to the seaman by the superintendent, or he 

(») Section 166. 

(o) The Clan Sutherland, [1918] P. 332. 

( p) Admiralty Commissioners v. Page, [1919] 1 K. B. 299, C. A. 

(g) Section 113. 

{/) Sections 115, 110. 
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muBt oiaerwise ascertain that the seaman understands 
it; and the seaman must sign in tho superintendent’s 
presence (s). In the case of a home ship, tho agree¬ 
ment. may bo explained by tho master, anil the seaman’s 
signature may bo affixed in tho presence of any attesting 
witness (f). • 

Seamen shipped in tho British possessions arc to be 
engagod before somo superintendent, or if there bo 
none, thon before somo officer of Customs («); and 
seamen shipped in foreign ports arc to be engaged 
before the consul, and tho sanction of such consul shall 
be indorsed upon the agreement, and he shall state the 
fact of his attestation of tho agreement («). 

Tho form of agreement for ordinary use is one 
sanctioned by tho Board of Trade; it must be dated 
at'the time of the first signature, and must he signed 
first by the master, then bv the seaman. It must 
contain (i) the nature, and (so far as possible) the 
duration of the intended vovaue, or the maximum 
period of tho voyage, and the places or parts of the 
world, if any, to which the voyage is not to extend ; 
(ii) the number and description of tho crew, specifying 
how many are engaged as sailors; (iii) the time at 
which each seaman is to bo on board or to begin work ; 

(iv) the capacity in which each seaman is to sorve; 

(v) the wages; (vi) a scale of the provisions to be 
furnished to each seaman; (vii) regulations as to 
conduct, punishment, etc. (i). 

(») Section US, Different rule* apply to substitute*. Soo same 
Motion. 

(0 Section lift; as to the length of time during which tho service 
may be made to last, and for regulations regarding running agreement*, 
soo sa. 115 ei eeq. 

(«.) Section 124. 

(*) Section 114. 
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It is usual for the crew to agree to conduct them¬ 
selves in an orderly manner, and to obey the master in 
all matters relating to the ship ; provisions not contrary 
to law may bo inserted (y), but these arc always looked 
at jealously and construed most strictly in favour of 
the seaman. A provision is contrary to law which is 
inconsistent with any of the provisions of the Act. 
Accordingly, tho master cannot stipulate for the right 
to make deductions from wages without leave, which 
differ in amount and are enforceable in a different 
manner from those provided by the Act (z). No stamp 
duty is required on the contract (a). 

The agreement may be put an end to, and the 
seaman be discharged in tho various ways in which a 
contract can ordinarily he terminated. But when a 
seaman is discharged in the United Kingdom on the 
termination of his engagement from a foreign-going 
ship the discharge must take place before a superinten¬ 
dent', and the master must sign a form containing a 
statement as to the conduct, character, and qualification 
of the seaman, or he may in the said form state that 
he declines to give an opinion upon these matters (b). 
Independently of tho contract, a seaman is not liable 
to discharge, unless his capacity is impaired, or unless 
he has been guiltv of any offence, in which case be 
may be tried before a naval court (c), and may be 
condemned to discharge (d). 

The transfer of a British ship to another owner out 
of the King’s dominions operates to discharge the 

(y) Section 114 (3). 

iz'i Mercantile Steam*hip Co. v. Hall, [1909] 2 K. B. 423, ftnd see 
post, pp. 611—514. 

(o) Section 721. (c)'As to its constitution, see s. 481. 

\b) Sections 127, 129. (dj^Section 483 (1) (c). 
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seaman, unless lie oonsents in writing in the presence 
of tho proper authority to complete the voyage, if 
continued ; if the seaman does not so consent, tho 
master must give him a proper certificate of discharge, 
pay his wages, and make adequate provision for his 
maintenance and repatriation (/■)- 

If a master* for any cause tinds it necessary to dis¬ 
charge abroad anv sailor belonging to his ship, he 
must obtain the sanction of the proper authoutv as 
defined by the Act, ami this must lie endorsed on 
the agreement with the crew. This is not neces¬ 
sary when a sailor is discharged at a port in the 
country in which lie was shipped (/). A similar 
certificate is required where a seaman is left behind 
abroad (;/). 

General Rujhh: of the Rinintiii.- Possibly the most 
important of the rights of the seaman is given him by 
tho section in which it. is enacted tlmt. notwithstanding 
any agreement to the contrary, it shall always lie an 
implied term in every contract, with the seaman, that 
the owner or his agents shall use eveiy reasonable 
endeavour to make and keep the ship seaworthy (It). 

Amongst his other rights are these: (i) to be em¬ 
ployed, and he is entitled to compensation (not 
exceeding one month’s wages) if he is improperly 
discharged within one month ot his beginning to earn 
wages; such compensation being in addition to the 
wages actually earned (»); (ii) to have a copy of his 

(*} Merchant Shipping Act, 1906, ss. 31—33. 

(/) Merchant Shipping Act, 1906, ss. 30, 49. There are various 
provisions in this case for the protection of the seamen’s interests, 
to) Merchant Shipping Act, 1906, a. 36. 

(A) Section 458. 

(») Section 162. 
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agreement posted up in some accessible place (it); 
(iii) to be properly fed, and to receive compensation 
for short or bad provisions; any three or more seamen 
may complain to any officer in command of a King’s 
ship, or to a consular agent, or superintendent of a 
mercantile marine office, and such officer shall forth¬ 
with inspect the food, and shall report) accordingly : 
the captain is bound to obey the officer’s directions, but 
the seamen are liable to forfeit a week’s wage if their 
complaint is groundless (l). In cases where an agree¬ 
ment with the crew is required, the master must also 
furnish provisions in accordance with a statutory 
scale (m), and every British foreign-going ship of a 
thousand tons and upwards going to sea from any 
place in the British Islands, or on the continent of 
Europe between the River Elbe and Brest inclusive, 
must carry a duly certificated cook ( n): (iv) to be 
attended freo of charge if he receives any hurt or injury 
in the service of the ship, or suffers from illness not 
due to his own wilful act or default (o); this obligation 
ceases after the seaman has been brought back to a 
home port (p); (v) in certain cases to he relieved, 
maintained and sent to a proper return port (g), if found 
shipwrecked or in distress abroad (r). 

(i) Section 120. 

(l) Section* 198 et teq. ; Merchant Shipping Ad, 1900, ss. 25, 20. 

(m) Merchant Shipping Act, 1900, s. 25 (1). 

(») Ibid., a, 27. (o) Ibid., s. 34. 

[p' : Andvuon v. Ka'.pur, [1903] 1 K. B. 589. 

(</) I.e„ either tile port at which the seaman was chipped, or a port 
in the country to which ho belongs, or in the case of a discharged 
seaman some port agreed to by him at the time of discharge. In the 
case of a seaman belonging to a British possceaion who haa been 
shipped and discharged out of the United Kingdom, the proper offioer 
may treat a port in tho United Kingdom as a proper return port 
(Merchant Shipping Act, 1900, s. 46). 

(r) Merchant Shipping Act, 1900, ss. 40—42, 46—48. 
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IPojm.—T hese include emoluments such as a war 
bonus (s). The seaman may claim wages from the date 
settled in the agreement for him to begin work, or from 
when he first begins work, whichever happens first (I ); 
and he remains entitled until the expiration of the time 
agreed upon, it was formerly the rule that unless freight 
was earned waftes did not become due. for “ freight is the 
mother of wages.” This no longer holds good, and a 
seaman is entitled to wages though no freight has been 
earned, unless, in cases where the ship has been wrcckod 
or lost, he did not exert himsell to the utmost to save 
it (u). 

The wages must be specified in the agreement, and 
a contract to pay a sum beyond the amount so specified 
is not enforceable (a:). But il circumstances, such as 
the outbreak of war during a voyage entitle a seaman to 
refuse to proceed on the voyage, the master lias implied 
authority from the owners to make a reasonable contract 
with the seaman for his services, and, if necessary, to 
pay him extra remuneration (y). 

The time within which wages must be paid is as 
follows: (1) a home ship, within two days after the 
termination of the agreement, or at discharge, which¬ 
ever occurs first (j); (2) foreign-going ships (with 
certain exceptions), within two clear days after the 
seaman leaves the. ship (exclusive oi Sundays aud bank 
holidays); but the seaman must be paid £2 or one- 
fourth of the wages due to him (whichever is least) at 

(«) M.SA. 1804, s. 742; Shclford v. Jfiwcy, [101111 K. B. 154. 

(/) Section 165. 

(tt) Section 157. 

(*) Set' anU, p. 507, Thompson v. //. & W. Nelson, Ltd., [ 1913j 2 
K. B. 523. 

(|f) Liston v Carpathian S S , [1915] 2 K. B. 42. 

(*) Section 135. 
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the time when he lawfully leaves the ship at the end uf 
his engagement («). An account of the wanes, with nil 
deductions specified, must be delivered to the seaman, 
or to the superintendent, not less than twentv-four houis 
before discharge or payment off (6). if the seaman is 
discharged before a superintendent (c) bin wages must 
bo paid through or in the presence of tliaf officer, unless 
a competent court otherwise direct (d). 

If the service of a seaman terminates before the date 
contemplated in the agreement by reason ol the wreck 
or loss of the ship, or his unfitness or inability to pro¬ 
ceed on the voyage, lie is entitled to wages only up to 
the time of such termination (u), A ship is i necked 
within the meaning ot section tod. when she has been 
so damaged as to cease to he of service, for the continuance 
of the paiticular voyage, as a commercial venture : and 
where tho damage is repairable, the length of time 
required for the repairs mav bring about this insult (/). 
Detention of tho ship by an enemy is not a " loss of the 
ship,” and where on the outbreak of war between 
England and Germany a ship was detained in a German 
port, and the erew interned, the House of Lords held that 
tho services of tho seamen had not been terminated by 
■' loss of the ship.” On the facts, however, the Lords 
came to the conclusion that the further performance of 
the contract had become impossible, and applying the 
principles of tho common law [;/), that the seamen had 
ceased to be entitled to wages (h). But where a British 

(it) Sect ion 134. 

(6) Sections* 132,133, id) Section 131. 

(c) Ante, p. 508. (c) Section 158. 

(/) The Olympic, [1913J P. 92. 

(a) See ante, p. 508. 

(h) Horlnet V. Beal, [1910] 1 A. 0.486. 
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ship was capture.! I •ami confiscated fur ruining coni tit- 
band (tilling the^wur between Kussin and Japan, tlio 
master knowing, but the new not knowing, the nature 
of the carpo, it was held that, as the shipowners had 
broken the agreement In- altering the character of the 
vnvttpe the Service of the seamen was not terminated 
by loss of the vessel ' within the iiicnninp of the 
section (i). Nor is a seaman who has aptccd to serve 
for an ordinary commercial vnvape, of a |ieaceful nature 
bound, at the reipicst of the master dnrinp the vnvape, 
to ]iroce,ed with a contraband eurpn to a bclliporent 
port, at the risk of capture and its conseipiences. JI is 
refusal to do so will not affect his lipht to wapes (l ). 

The napes, or part of them, uiav be forfeited on the 
follow ini' prounds: (I) desertion (/). the inles and 

penalties relalinp to this olfeme beinp very severe; 
(J) neplectinp without rrasonalde cause to join the 
ship, or absence without leave ml bin twenty-four horns 
of sailinp from anv jiort (/); (3) ipiittiup the ship 
without leave after her arrival III port, before, she. is 
in a place of senility ( m ); (I) wilful disobedience to any 
lawful command ( in ) ; (•'>) continued wilful neplect of 
duty (w); {<!) embezzlement, or doitip wilful damape. (w ); 
(7) smupplinp. involviup loss to the owner (w). 

in the case of desertion, a seaman is liable to forfeit 
all his wapes; and the amount of the forfeited wapes 
must be upplied in reimbursing the owner the expenses («) 

(i) Austin Friarn Strain Shipping Co. v. Shari, [ItlObj 2 K. it. 
315. In Simcriyhl v. AUen, | I'HHSJ 2 K. H. HI. it was Iielil that Iho 
capture and destruction of a ship without, any fault on I lie fart of the 
owner, did terminate the servile of the seamen. 

(F) Faiaee Shipping Co., Limit'd v. Caine, f IU07] A. liSti. 

(f) Section 221. 

(MV) Seel ion 22,'i. fo) Sections, l.'itl. 22 b. 

(o) Tliese will not include dninaires caused by the detention of the 
ressel: Seale v. il d.ee, | I!li2| 1 K. It. lit, 

11 . 1 ,. 
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caused by the desertion, any balance’being paid into the 
Exchequer (p). Hut a stipulation iu the agreement 
that a seaman shall forfeit his wage,. in case of desertion 
is invalid (r/). 

Duties of tin: Seaman. - The duties of a seaman aie 
to join his vessel and to do his propel wink upon it until 
the termination of his agreement, and lie must obey his 
superior officers, though the command lie given in a 
rough or unmannerly way (r). He must devote the 
whole of his time to his employer's sen ice. and do 
his best under all the emergencies of the voyage, and 
any agreement to pay extra for ordinal)' duties is 
void (s). 

Remedies, (i) Right of action. A seaman s remedies 
are by suit against, the owners dr against a master 
who engaged him in the. Kings Erneli, or against the 
owner or the master in jiersnnam , or the ship and Height 
in rein (/) in the Admiralty division ; if t he amount is 
under JClotl he may sue in the county eouit(n). and if 
not exceeding tut) in a court of summary jurisdiction {,<). 
(ii) Lien. A seaman has a maritime lieu on the ship 
and Height for his wages, and this lie may enforce by 
means of arrest and an action in rem in Admiralty. 
His right is against the ship, but not the cargo, and it 
he has rendered services to her, the fact that they were 

(j>) Section 232. 

({/) Shrlford v. Mosey , [ 1917J l K. B. 154. 

[r) The Exeter (17519). 2 C. Roll. 201. 

(#) Still: v. Meyrirk (1809), 2 Camp. .*117. 

(0 Admiralty Court Avt, 1801 ; Kay on Shipmasters, s. 509. 

(h) County Court* Admiralty Jurisdiction Act, 1808. ». ,*1. 

(x) M.S.A.‘ 1894, a. 104. 
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nut reude.red at tln>re<piest. nr even with tlic knowledfto 
of its present ovvu^r, is no bar to his claim. Tin* seaman 
cannot by any agreement forfeit his lien (//). This lion 
takes priority m that of a mortoacee. of that of n master, 
and of the rharue of a bottomry •boiidholdei, so far as 
tlm rvaees ware not earned on a \ov.iye prior In the 
udvanre on tfic bond (:). 

{;/) Section 1,V». (cj Tin Hof» (IST.'t). 2S la T. -S7. 
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STOCK KXl'UANtlK TliANSAi TIONS. 

• 

Tkansactions mi tin 1 , ljomlmi Stuck Exchange arc 
contracts for the purchase. or sale of ” .senniti«a' (»). 
They are governed by the ordinary law of contract, Imt. 
owing both to the peculiar nature of " securit ies " and 
to the customs of the “exchange,'’ or market, where 
they are made, they are entered into subject to various 
terms, both expiess and implied. 

Tun liixnx ok Tim Stock Kxciiamik. 

The Loudon Stock Exchange is of the natuie of a 
club. Membership is limited ; members are elected by 
a committee for one year at a time, and must then 
apply for re-election. No member lias a right to be 
re-elected unless the committee deem him eligible, and 
that is entirely a question for them. If a member applies 
for re-election, the committee may refuse to grant his 
application without giving any reasons for their decision, 
and in the absence of evidence to the contrary, the 
court will assume that the committee, acting in good 

(«) The word “securities ” lias Wen adopt<*d liy the rule* of the 
Stock Exchange to include all forms of personal property thero dealt 
in. It is not strictly accurate, as shares in and capital stock of a com¬ 
pany are not “ securities ” for the repayment of money ; lmt the word 
applies to bonds, debentures, debenture stock, and stock in the public 
funds. 

Stock Exchange, securities are choscs in action (sec ante, p. 52, 
note ( l )); they arc expressly excluded from the definition of “ goods M 
in the Sale of Goods Act, 1893 ; consequent ly t contracts for the pur¬ 
chase or sale of securities need not lie in writing. 
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faith, came to the < onclusion not to re-elect the member 
for some good atjd sufficient reason connected with the 
true interests of the London Stock Exchange (6). The 
management of the Stock Exchange is in the hands of 
the committee, and the conduct uf business is regulated 
by printed rules issued bv the committee; and any 
dispute between members must be referred to t he com¬ 
mit lee. Members are either jobbers or brokers ; brokers 
are agents for outside clients ; jobbers are never agents ; 
brokers need not always be agents, they too may buy 
or sell on their own account; but. members of the Stock 
Exchange are always personally liable, to one another 
whether they are principals or agents. All emit raids are 
made for settlement on some particular day. In the 
case of an issue of new securities the committee of the 
Stock Exchange fix the day : this is called “ special 
settlement." In thy case of other securities, bargains, 
unless otherwise marked, are for completion on the 
settling day of the current account; there are twelve 
‘‘accounts" in the year for consols, twenty-four for 
other securities ; the settlement is at the cud of the. 
account; different securities may have different " settling 
days " or “ pay days." 

The contract, for the purchase or sale of secuiities is 
ordinarily made by a broker, acting on behalf of his 
client, with a jobber. The jobber has two alternatives : 
either he. may buy or sell upon his own account, in 
which case he is a principal and privity of contract is 
established between him and the broker's client, or he 
may discharge his own liability to pay for or to deliver 
the securities by furnishing the name of someone elso 

(6) Ca**el v. Iiu/li [IlllfiJ 2 Oli. 211 ; \\'einhtr*jir v. I «<//** {No. 2), 
(IftJSJ I Oh. 017, O. A.; aflirmnl. |IfiHil A. I' uni. 
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able and willin'' to complete the bargain (c). If the 
latter alternative is adopted, the process is somewhat as 
follows : The, jobber, who, let us suppose, has under¬ 
taken to purchase securities from a broker, resells the 
securities to another'jobber or to a broker, and that 
jobber or broker resells them to another', and so on; 
finally on the dav called “ticket day." which imme¬ 
diately precedes " pay day," the broker who is the last 
purchaser of the securities in question issues a ticket 
containin'' particulars of the securities and their price, 
his own name as the paying broker, the name of his 
client, to whom the securities are to be transferred, and 
the name of his immediate seller ; this ticket be passes to 
his immediate seller, who adds the name of the person 
from whom he bought, and then passes it back to him. 
and so it is passed through the other intermediate 
buyers and sellers till it reaches the hands of the 
jobber; the jobber passes the " name " to the original 
selling broker, and as soon as the “name’' has been 
accepted the jobber is discharged from the contract, 
and his place is taken by the ultimate purchaser (</). 
The broker who issues the ticket represents that the 
person whose name is on the ticket is his principal; 

(<*) NichiWt v. Mrrry (1875), L. U. 7 11. L. 530. The jobber 
“ makes a price " for the broker without knowing whether the broker 
intends to buy or sell. The difference between the buying price and 
the Helling price of a security on any jwrticulur day is called the 
“ market turn.” and the johlier makes hit* profit by purchasing at Ihe 
lower and Helling at the higher price or as near as he can get in his 
bargain with the broker. 

In attempting to summarise the practice of the Stork Exchange, it. 
is impossible to do more than deseiibe in outline the most important 
features. In Stock Exchange cftsin, exjiert evidence is always required 
of the practice of the Stock Exchange in relation to the contract in 
question. 

(rl) ('oltH v. Bristauv (18U8), L. R. 4 (’ll. 3; Marini v. Paine (2) 
(1871),!.. R.tiKx. 132. 
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that he hail authority to bind him : that lie is a person 
capable of accepting the shares ; if these representations 
are untrue the broker is liable, to any one who inav have 
incurred loss in consetpience (<). 

The securities must he paid /or mi pay daw The 
price of thi securities on pay day is in certain cases 
olliciallv lixed two days beforehand and is then referred 
to as the " making up “ price ( f ). In the ease of other 
securities there is no otlieial "making up" piiee. If 
the securities " make up." the ultimate purchaser pays 
the. making up price to the original seller, and each 
member on the line alone which the bargain is traced 
settles with his immediate cont.iactin'' party bv paving 
to or receivin'; from him the difference between the 
piiee of the bargain between them and the making up 
price. The same lesult is obtained, though in a slightly 
different, wav. in the ease of other securities. The 

ft 

passing of the ticket and the settlement of evervlmdv's 
accounts is now largely accomplished by means ol the. 

“ settlement, department." which acts in the manner of 
a dealing house. 

Next, the securities have to be delivered bv the 
original selling broker to the ultimate putehaser. The 
rules of the Stock Exchange lix the davs on which 
securities have to lie deliveted. diffeient davs being 
fixed for diffeient kinds of securities (//). Thus, 

(f) Merry v. Sirhilh (1872), L. 1*. 7 C)i. 7iW : /*r Mm i^n, 
at |>. 7.7a. 

{ / ) Mo borate arrangements exist by which tin* < ’Ink of the House 
ascertains the price at which dealing luive taken place, a ml fixe# the 
“ making up ” price accordingly. 

( 0 ) Neciiritic# arc of different kind#, and arc therefore transferable 
in different ways ; some require n deed of transfer and the production 
of certificate# : others, like licarer Winds. |«ae* by delivery (I hey may or 
may not. lie negotiable instruments, ms* ante, pp. 2WI, 'MKl, |{04 ) The 
woril “scrip” is often applied to hearer seeuritu*s t but it mean* 
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beater securities must bo delivered »n pay day, consols 
on consol pay day, other securities f within a certain 
number of days of pay day. If the seller fails to 
deliver the securities to the purchaser on the proper 
day, the purchaser may apply to the buying-in and 
selling-out department, of the Stock Exchange.. After 
public notice has been given, the officials of the 
department “ buy in" the securities, thereby pro¬ 
viding a member who will deliver the securities to 
the purchaser. The seller through whose fault the 
securities were not. delivered at the proper time is 
liable to make good any loss incurred by the. purchaser. 
A similar remedy is open to the seller of securities if 
the purchaser fails to pass the name of a person to 
whom the securities are to be transferred. In this case 
the officials of the buving-in and scllimj-out department 
sell the securities, thereby furnishing the seller with a 
“name" to whom the securities may be trans¬ 
ferred. 

In the event of the person in fault, not being able to 
meet his liabilities, which have arisen from his not 
having given a name or not having delivered the 
securities, as the ease, may be, the dealer next to him 
beeomes liable, and on his failure the next, and so on ull 
down the. line till the liability is met. 

The liability of intermediaries as buyers continues till 
a name has been accepted by the selling broker; for 
even when a name has been passed the selling broker 
may object to the name on various grounds, such as 

strictly the document sent out, when a now loan Air new stock is issued, 
to those who will l>e entitled to certificates or Is mils or l**arer shares, 
as the ease may In*. Other seonritM*s again are transferable by 
inscription in the lx>oks of the Bank of Knglund and certain other 
hanks. 
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that he is a loreigner resident, abroad, or an infant., 
or a person wham the company will not accept as 
a shareholder; in such a ease if the objection is 
upheld, with or without, reference to the. committee 
of the. Stock Exchange, anoflier name must he 
substituted. , 

Howes or. by the rules of the Stock Exchange, a limit 
is put to the time within which the ultimate parties 
must buy in or sell out. as the case may be. and when 
this period has elapsed (it differs in length according to 
the nature of the securities) the intermediaries are 
automatically released. The law, however, does not 
recognise the release of the intermediaries where a 
name has been passed of a person, such as an infant, 
who cannot contract, or of a person without, his 
authority, because in such cases the seller cannot 
compel the supposad purchaser to complete the ioil- 
tract; the name must he that of a person “able" 
to eontraet ami willing to enter into the contract in 
ipiestion ; the fact that he turns out to he impecunious 
does not prevent the interincdiaiies lining released if his 
name has been accepted or the pciiod allowed by th< 
rules has elapsed (/i). 

Should the purchaser not wish to take lip the securitio 
on the account day named, he may he aide to arrange 
a “ continuation " or “ carry over " to the next, account 
Two days before the account, day (in the ease of mining 
securities, three days), culled “ contango " dav, lie Belli 
the shares, usually to the dealer from whom he hat 
bought them and buys back the same shares for the ncxl 
account., paying either interest, on the securities or a 

. (A) XirtaU* v. .Vtrry (IS75), I,. It. 7 II LKHI; il.ul.J V. /'mu 
(Ho. I)(«8*H*). I,, ft, •) Ex. SI. 
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fixed charge called “ contango ” (j)’; if the securities 
have fallen in value the purchaser must also pay the 
difference between the price he originally gave and the 
making up price. The rate of interest depends upon 
the state of the moiffcv market; the amount of the 
“ contango" depends upon whether there are more 
“ hulls,” vis., persons who have bought and are not 
anxious to take up, or “ bears,” vis., persons who 
have sold and are not anxious to deliver, in the market. 
“ Bulls " are waiting for the price to go up, “ bears ” 
for the price to go down. Sometimes, therefore, the 
seller instead of obtaining a contango rate has to pay 
a rate (called “backwardation" or “back”) for the 
“ carry over.” 

Another method of dealing on the Stock Exchange is 
by means of “ options.” A. agrees to pay a certain 
sum to B. for the right (which he need not exercise) of 
taking delivery of certain securities from li. on a 
future day at a named price. This is a “ call.” If 
A. agrees to pay for the right of delivering securities it 
is termed a “ put." If A. has tiro choice of either 
taking delivery or making delivery it is termed a “ put 
and call.” A. pays the agreed amount when the option 
matures whether he exercises it or not. 

In cases where A. buys securities from B., B. buys 
the same securities from and ('. from A., no securi¬ 
ties pass, and the transaction, which consists wholly of 
the payment of differences, is called making up. If A. 
buys from B., and B. from C., B. may ask A. and <J. to 

make down,” and allow him (B.) to drop out on 
payment of differences. 

(i) Though the two method of paying interest anti paying a tixeti 
charge are quite distinct, the term “ contango ” or “ contango rate ” 
i« often used for cither. 
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Elaborate provision is made by the niles for dealing 
with any member who fails to fulfil his engagements. 
He is hammered — i.e.. he is publicly declared a defaulter 
—and thereby ceases to he a member. His assets are 
assigned to the “ otfieial assignee * for the benefit of his 
creditors on •the Steak Exchange; all accounts are 
automatically closed at the prices current immediately 
before the declaration of his default (hammer prices), 
am! the differences arising upon the defaulter’s trans¬ 
actions are paid to or claimed from the official assignee. 
This equitable assignment (/•) to the official assignee is a 
purelv domestic arrangement affecting only his creditors 
on the Stock Exchange, and does not in any way 
interfere with the rights of outsiders ; it. is, however, an 
art. of bankruptcy, upon which a petition can be brought 
within three months)/); the official assignee cannot, 
therefore, safely distribute the assets till that period 
has elapsed, but in the meantime, and until the 
commencement of any bankruptcy proceedings, the 
assignment, is good against outside creditors (m). The 
assets iu the hands of the official assignee may include 
the proceeds of “ differences " aiising upon the close of 
bargains at the hammer price in favour of the defaulter ; 
the fund thus created is a purely artificial fund provided 
by members of the Stock Exchange as a result of ruled 

(k) Richardnon v. Stormont, Todd >t- Co., JIOOOJ 1 Q. B. 701. The 
official assignee in an equitable assignee ami not an agent for the 
defaulter. 9 

(/) Tonkin* v. Supry (1877), 3 App. Cm. 213; Richardwm v. 
Stormont. Todd «l- Co., |IOOO| 1 K. B. 701 ; lxnmn v. drawn, [10041 
2 K. B. 557 |(‘. A.l: Pomfard Babr <*• Co. v. Union oj lxnukm and 
Smith'* Rank, 11HWJ 2 < 'h. 444 [<\ A.]. Some doubt has I-ecu thrown 
on thirt projxmition, see Jn r? MrndtUtohn, 11003] I K. B. 210 \C. A.l, 
per Valv.ban Williams, LJ., at p. 223, but the language in tbe 
caa» quoted above is clear enough. 

(w) Tom kin* Saffm/, ntijrra ; Lanui* v. dram, nnjtra. 
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made for their convenience, for they are under no legal 
liability to fulfil their part of the contract with a person 
who has declared his inability to fulfil his part; conse¬ 
quently if the defaulter is later declared bankrupt this 
fund does not form part of his assets, and does not, 
therefore, pass to his trustee in bankruptcy (n). 

Moreover, at least in cases where there is a written 
request by the member himself for a declaration of 
insolvency which results in the transfer of his assets to 
.Jfchft.dfiicial assignee, such an assignment must, now be 
registered as a deed of arrangement under the Deeds of 
Arrangement Act, 1914, and if that is not done it will 
be void against the trustee in a subsequent bankruptcy, 
although the bankruptcy proceedings mav be commenced 
more than three months after the " hammering " (»). 


Legal Effect of the Doles. 

In dealing with the practice of the Stock Exchange 
we have necessarily somewhat anticipated a discussion 
of the question as to the legal effect, of the rides of the 
Stock Exchange. As between members of the Stock 
Exchange the legal effect of the rules, though of 
academic interest, is of small practical importance, 
because the committee can expel a member for a breach 
of the rules or refuse to re-elect him at the end of the 
current year; moreover, all disputes between member* 
must be referred to arbitration or to the committee, as 
members are expressly forbidden by the rules to sue one 
another at law. The legal effect of the rides without 
the committee's consent becomes important when the 

<») In re VlumUp, Kx parte. Grant (1880), 13 Oh. 0. (107 10. A.]. 

(o) Hr llabkail, Kjt park Kichifilmtn, 11917] I K. B. OflTi [(!. A.}, 
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relations existing Itrtwecn outsiders and members of the 
8t.iK’k Exchange have to lie considered (/>). 

A person who employs a looker on the Stock Exchange 
impliedly gives him authority to net. in accordance with 
its rule.s, though these may not hr Jmown to the principal, 
and the l>r*ker is entitled to he indcmnilicd bv his 
client for aft that he does in accordance with those 
rules (</); hilt the client is not hound hv the rules if 
they are either illegal or unreasoualde uml not known 
to him (/•). The printed rules of the Stock Exchange 
are now taken to lie known to the client, hut he is not 
hound hy a custom as such without evidence of his 
being acquainted with it (a). The fact that the custom is 
unreasoualde or illegal, such as the custom to disregard 
fireman's Act ( t ). is good ground for supposing that 
the client has not consented to he hound hv it (if), but 
it is not conclusive (a); nor is the client discharged 
merely because the custom emit indicia the ordinary law 
of contract; thus there is a well-recognised usage that 
a purchaser of securities is not entitled to refuse accept¬ 
ance of paft only of the securities, though according to 


(/i) Owing In the fact that inembeis of (he Sleek Kxrliange arc 
la-m-mally liable te one another, whether they are agent" for an out. 
able client or not, amt that ilmpotca ai im- only u|am the failure of a 
member, the form of eontrael ahool whieh (here is litigation la nanally 
one made hy a broker on la-half of a elient with a jobber acting aa 
principal. At any rate il wilt be convenient in considering the legal 
effect of the rules to have this kind of eontrael chiefly in view. 

( 9 ) Sutton v, Tutham (1839), 10 A. & K. 37 ; Chn/muin v. Mhrphcrd 
(1807), l„ K. 2 ('. 1>. 228: ;«r IViij rs, .1., at p. 238; Forget v. 
Baxter, [1000) A, C. 467, at p. 479. Sr-e ante.p. 133. 

(r) Smith V. BeynMs (1892). 09 b. T. 809 (0. A.). 

(a) Benjamin v. BarntU (1903). 8 Com. C'aa. 244 ; Boliinwn v, 
MoUeU (1875), U K. 7 H. L. 818; AViiaon v, James (1882), 9 Q. B. 1). 
516 

It) Sec ante, p. 30. 

: , («) Fern, v. Burnett (188.7). 15 t). H. I). 3SS. See ante, p. 134. 

\x) Seymour v. Brulge (1885), 14 H. It. 1>. 400. 



526 Stock Exchange Transactions. 

ordinary law lie could insist on a tender of* the whole 
amount or none; a broker may obtain securities from 
different sellers and the client must indemnify him for 
those which he has paid for (//). 

But the position <jf the client is not affected hv 
resolutions of the committee of the Stock •Exchange if 
they have the effect of alterin'; his contract; thus, 
where the client is a purchaser and the seller is unable 
to make delivery, a resolution of the committee mav 
suspend the riyht of the client's broker to buy in " the 
securities: in these circumstances the client, in spite 
of the resolution, may refuse to accept postponed 
delivery of the securities and thus repudiate the con¬ 
tract; the broker will ultimately have to aciepl the 
securities and pay for them according to the rules of 
the Stock Exchange, but the client will be under no 
liability to indemnify him (:). 

Similarly the client is not affected hv what takes 
place after a member has been declared a defaulter. If 
the broker is " hammered," since, privity of contract 
exists between the client and the jobber, the ylient may 
either pay for and take up the shares himself or he may 
appoint another broker to take the place of the 
defaulter; in any case lie cannot escape bis liability to 
complete the bargain («). If the jobber is hammered 
the client has no remedy against the broker (6), but on 
the other hand he does not lose any rights he mav 
have against the jobber for breach of contract on 

(y) Benjamin v. Burnctl (1903), 8 Com. Cum. 244. 

(:) Union (Wpfrration v. ('hanimjhn (1902), 8 Coin. ( <h. 99 . 

(«) Unit v. HuniUtt, (19011 2 K. 11. 53 [<\ A.]; Curnt v. Booth 
(1902), 7 Com. C»s. 77. 

(6) (Sill v. tihtph(.rd de Co. (1902), b Cuui. (Jay. 4b. 
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account of arrangements made liy the jobber with the 
official assignee (cj. 

Tub Position or tub Kkokbr. 

The liiokc, l>oiii" an agent, must not make a secret 
profit, and lit?must act in accordance with the authority 
given to him by his client, (t/). If the broker sells before 
the date upon which he is instructed to sell, the client 
may repudiate the contract (e). Again. if instead of 
making a eontraet for his client with a jobber he acts 
hs principal without the knowledge or consent of his 
client and sells to him securities of his own, the client 
may repudiate the transaction altogether { f ). Of course 
there is nothing to prevent a broker acting as principal 
if the client consents ; and in cveiy case it is a ipiestinli 
of fact whether or not a broker is acting as principal, 
and if lie. is a principal whether ot not the client has 
consented to deal with him as such. Thus a broker may 
purchase a block of shares ou the market, allocating 
some to his client and keeping the rest, for himself, but 
this does not make him a principal m respect of the 
shares he allocates (</). 

If the, broker charges no commission, but renders 
either a n el contract (//) or charges interest on the. pur¬ 
chase price until the client takes the securities up and 

(r) LulU V. Humblft, pm * /«.r <'oi.I.fN*-, U., at p. 03, following 
Sir hills v. Merry (1875), L. R. 7 H. L. 730. 

(d) Thi« in the ordinary law of agency, but it wax H|M‘<iaUy applied 
to Stock Exchange transaction* in Johnson v. Kmrby, ( 1908] 2 K. II, 
514; Slubhs v. Sinter, (1010) I Oh. 032 (<*. A.); Astor v. Kelsey, 
110131 3 K. It. 314 [(\ A.]. See nnU, p. 127. 

(e) KUu v. Pond, [18081 1 Q- 420 |<\ A.J. 

(/) Johnson v, KmrUy, snjtto. S wants, p. 120. 

{y) SroU v. Godfrey, j 1901) 2 K. H. 720. 

(A) Johnson v. Ktarlry, 11908J 2 K. It. 514. 
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pays for them,-lie is prima facie a principal (i). Since 
the client i.s bound to indemnify the broker against the 
claims of the. jobber it is the duty of the broker, in the 
event of the client not being able to meet, his engage¬ 
ments, to minimise the loss as far as possible (h). If 
the client declares his inability to complete The purchase 
of securities the broker may immediately close the 
account, »'.e„ pay for and take up the securities instead 
of arranging for a “ carry over ” ; a subsequent sale of 
the securities at the best price obtainable so as only to 
charge the client with the difference between the purchase 
price and the price at which they were sold is the ordinary 
and legitimate method of minimising tlm client's loss(f). 

The broker may repurchase the shares for himself 
without necessarily vitiating the previous sale, hut if 
the sale and repurchase are suhstanl iallv one transact ion 
and a profit arises upon it. the broker must account to 
his client for the profit made (m). 

If a client inst ructs his broker to " carry over " certain 
securities lie undertakes to pay “ the difference," interest 
or “ contango," and commission to the broker himself 
for arranging the carry-over. The broker’s commission 
may be included in the “ contango " or the interest, and 
need not appear separately on the continuation note («). 
If the client fails to provide the broker with sufficient 
cover to carry the stocks over again, the broker may 
close the account (»); and he is entitled to close an open 

(*) Universal Slock i'rchangr. v. Slrachan . [1890] A. C\ Itttt. 

Ik) Walter v. King (1897), 13 T. L. R. 270. 

(/) Macoun v. Krikinc, Oxcnford <(? Co., 11901J 2 K. B. 493 [0. A.] ; 
Lacey v. IHU (Crowley's Claim) (1874), L. R. 18 Eq. 182. 

(m) Krdine , Ocenford if Co. v. Sachs, [1901] 2 K. B. 604 [0. A.]. 

(») Stable v. Slater, [1910] l Oh. 032 [0. A.]. 

(o) Lacey v. Hill, ScriinycoHr'* Claim (1873). L. R. 8 Ch. 921T 
• Davis v. Howard (1890), 24 Q. B. D. 691. 
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account immediately on the death of the client (/>). Thg 
broker may not |>urchaso. the share* himself, Imt, if they 
arc not, reasonably saleable in the market, he may take 
them over at a proper valuation, if the client is not* 
thereby prejudiced (p). , 

Every “continuation " is a fresh eontiaet ; a con- 
tinuation note should therefore be issued by the broker 
to his client at every account, even though he has 
instructions to carry over till further notice, and on the 
death of the client anv express or implied authority to 
continue the account is revoked (t/), The broker may 
"take in " his client's securities, u\. carry them over 
himself, but he thereby becomes a principal for the lime 
bein'; instead of an agent. and his conduct, must ha'e 
the approval of his client (r). 

(lAMItLINC ON TIIK SlolK K\iTIAM:K. 
liambling on the Stock Exchange so as to make (he 
contract void under the (lamina Act, 181b, s. 18 (.»), takes 
place whenever there is an agreement between the 
purchaser and the seller not to take up or deliver the 
securities which they are buying and selling, but to settle 
their business by the payment of the difference between 
the price at which the securities weie bought or sold and 
the price on pay day ; the purchaser pays the difference 
if the price has fallen, the seller if it, has tisen (/). 
Speculation on the Stock Exchange is not gambling 

(p) Re Finlay, [1913] I Cb. 50.7 |C. A. I. , 

['/! In re Orerweg, Haae v. hurant, ft 900] 11 1 ji 209, 

(r) Pelre r. Sutherland (18S7), 3 T. L It. 422. 

(«) See ante, p. 27. 

to Forget V Oeligny, (1895] A. t.’. 31H, following Thin her v. Hardy 
1878), 4 y. B. I). 683. It follows from what h«s Iwen sai'i shove 
si p. 52.7, that the question of gambling only arm* w hen at least or» 
if the parties is not a member of the Slock Kubango. 
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provided the liability to take up or •deliver securities is 
a real one. Thus, a speculating client instructs his 
broker to buy securities which he has no intention of 
'taking up, hoping to mako a profit out of differences on 
a resale when the prjpe rises; the price falls, and he 
instructs his broker to carry over the securities to the 
next account, and so on from account to account in the 
expectation of an ultimate rise ; but though the client 
has no intention of ever taking delivery, the broker 
may at any time refuse to arrange a carry-over again, 
and may close the account at the next settlement, thus 
putting upon the client a liability to pay for and take 
up the shares ; the client is usually unable to pay. the 
securities are therefore sold and the client escapes with 
the payment of a difference, but the liability to pay this 
difference arises from “ a genuine transaction of com¬ 
merce " and not from gaming («). 

On the other hand, gambling will lie established where 
the transaction is merely a colourable device for betting 
on the rise and fall of stocks and shares, each party 
intending that no stocks shall ho delivered and that only 
“ differences ” shall be paid. But the whole trans¬ 
action lias to he looked at in order to discover whether 
or not in fact it is a gaming transaction, and the mere 
fact that the parties in their contract inseit a clause 
entitling the purchaser to insist on delivery may not ho 
sufficient to rebut the inference of gaming and wager¬ 
ing (x). When the dealer is really an agent he gets his 
remuneration out of his commission, and the rise or fall 
of the market makes no difference to him (y). 

(u) Thachr v. Hurdy, supra ; Universal Slock Krchanqi v. 
StrachoH, 118001 A. 0. 100; 7» re (iicvr . j 1800) 1 0. B. 704 J(*. A.J. 

(a l ) Universal Slot k Exchange v. Stmrhan , supra. 

(y) In re Ueuxtt (1800). 0 T. h. K. 100 [C. A.|. 
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Blank Tkan.skers and Fokckkiks. 

Tlie l«‘”al elleet of si”iiin^ a transfer in blank in 
order to enable the broker or the transferee to insert 
the description of the .securities.,nr the consideration, 
date, or name of the transferee, depends upon whether' 
the securities are tiansferable in writing only or bv 
deed. If they are transferable in writing the transferee 
has authority to till up the blanks (;) : if the securities 
are transferable only by deed then tinnsfeis executed 
in blank are not valid as deeds, and it the\ are tilled 
Up by the Inoker nr the transfe.iee. niust, be redelivered 
by the transferor (u); but it has been suggested that 
if the broker fills up the blanks with a description 
of the securities which lie has been authorised to 
inset I. the client would lie estopped Ironi asserting that 
he had onlv signed in blank and that the deed was 
eimaeijuently void (//)■ 

Bv the rules of the Stock Exchange (which in this 
case, express the rule of law) stockbrokers aie personally 
liable if they obtain a transfer of securities by means of 
a forged transfer, and they are. hound to replace the 
securities so transferred («•). Similarly, a broker who 
induces the Bank of England, m any othei bank where 
stock is inscribed, to transfei stock under a forged 
power of attorney, is liable in an action for breach of 

( 2 ) In n Tahiti ('oikiti Co , Ex jHitl* Santmt (1874), 1“ K»j. 273, 

(а) 11 iftblx. white v. M'Marine (18-JO). 0 M. A W. 200; tirxh'ti 
Cttu rale dt Pari* v. Wnlhr (1885). II Apjif Can. 20; France v. 
Clarke (1884), 2« Ch. I). 257. 

(б) Per iSir (». Mkluhu. L.J , in liunltr v. Walter* (1871), L. R. 

7 Ch. App., 75, 87, explaining Snttn v. North Jintixh Au*trala#uin Co. 
(1803), 2 H. & (J. 175 JKx Ch ] (when the broker bad fraudulently 
tilled up the blankw with the wrong hIuimw). 

(c) HtynoldU v. Smith (1893), 9 T. L. R. 494 [H. L.]. 
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an implied warranty of authority, to imfenmify tin: 
bank against the elaim of the stockholder for- resti¬ 
tution (d). 


S'i'amo UrriKs. 

* 

The regulation,s governing the duties (•> lie paid mi 
various Stock Kxclmnge transactions are t,o lie found in 
the Stamp Act, 1 Ml)I (referred to as the principal Act), 
as amended by the Customs and Inland Revenue Act, 
1893, by the Finance Act, 1899. by the Finance (1909 10) 
Act, 1910, and by the Finance Act, 1911. 

Brokers are obliged to issue contract notes, the dutv 
on which varies according lo (he value of the security 
dealt with. This amount varies from I ul. when the 
value is over £5 and less than £1<HI. to £1 where the 
value exceeds £30.000. An exception is made in the 
case of notes sent by a broker to hi,, principal when the 
principal is himself acting as broker or agent for a princi¬ 
pal, and is either a member of a stock exchange in the 
United Kingdom, or a person who Imna fide carries on 
the business of a stockbroker in the United Kingdom 
and is registered as such in the list of stockbrokers kept 
by the Commissioners of Inland Revenue. 

Besides the duty payable on the contract note, ad 
valorem duties of Is, 3 d. per £30 up to £300 and 2*. (i d. 
for every £100 or fractional part of £100 above £309, 
are chargeable on the transfers themselves of marketable 
securities. The expression “ marketable security " means 
a security of such a description as to bo capable of 
being sold in any stock market in the United Kingdom,' 

(d) Starkey v. Bank of England . (1003) A. (\ 114 ; Sheffield Cor . 
■ portdiitn v. Barclay, [ 190a) A. V. 302; Bank of England v. Cnlkt, 
[1008] 2 K. B. 208 it’. A.]. And nco ante, j». 140. 
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A distinction is made between securities not tram- 
ferabfe by delivery and those which are. The latter 
are charged at double the rate at which the former arc 
charged, but the duty is only paid once, viz., on the 
occasion of the first transfer. Foreign securities issued 
ill the Unite*! Kingdom, or securities the interest upon 
which is payable in the United Kingdom, are liable to 
stamp duty, as are colonial government, securities. 
Canadian government, stock, and colonial stool; to which 
the. Colonial Stock Act. 1877. applies, are charged 2*. fid. 
for every £100 and any fractional part of £1(10. No 
distinction is now (since li)10) made between a voluntary 
disposition inter rims and a transfer on sale. In the 
case of a voluntary disposition the duty must lie. paid 
on the value of the security, in the case of a sale on the 
amount, of the consideration for the sale. When the 
system of passing n name is adopted, the duty is charged 
on the price paid by the ultimate purchaser. 

Transfer of stock of the Hank of England is charged 
with a fixed duty of 7s. 'Ml. Transfer of shares, in 
the (lovermnent or parliamentary stocks or funds are 
exempt from all stamp duties. 



PART IV. 

BANKRUPTCY. 


The earliest bankruptcy statutes date back to the 

time of Henry VIII., anil of Elizabeth and James I. 

Before 18(5L the advantages of bankruptcy belonged 

only to tbosc who came under the category of traders, 

but in an Act of that, year non-traders were included 

amongst, those who could be made bankrupt (</). 

« 

U7/o nuii/ be mule Bankrupt. -(1) An infant may 
probably be made a bankrupt if the debt on which the, 
bankruptcy is founded was incurred for necessaries, or 
is a judgment, debt founded on a tort, but the point is 
not free from doubt (b). (2) A married woman can be 
made bankrupt if slut carries on a trade or business, 
whether separately from her husband or not, but other¬ 
wise she is not subject, to the. bankruptcy laws, even if 
she is possessed of separate property (c), and where a 
spinster married during an adjournment of a bank¬ 
ruptcy petition which had been presented against her, 

(«) In this chapter tho references are to the Bankruptcy Art, 1914, 
where not otherwise stated. The rules referred to ore the Rank* 
ruptey Rules, 1915 

(6) See Williams on Rankruptcy (11th ed.), p. 35. 

(c) Soot. 125; Er parte CnuLmn (1888). 20 Q. R. I). 249 ; if trading 
she can Iw serv«si with n bankruptcy notice, see /#>< 539. 
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it was field that sheVas not liable to further bankruptcy 
proceeding (</). it married woman is considered to be 
carrying on the business so long as anv debts incurred 
in it by her remain unpaid (<•). It is not necessary to 
prove the existence of separate property at the date 
when the receiving order is applied for (/). (:!) An alien 
is included in the Act. if either (i) he is domiciled in 
England, or (ii) has ordinarily resided in, or had a 
dwelling-house or place of business in England, within a 
year before the presentation of the petition, or (iii) has 
carried on business in England, personally or bv an 
agent, or is, or has within the said period been a member 
of a firm which has carried on business in England by a 
partner or agent. The provisions us to trading do not 
apply to a person who is domiciled, or to a firm having 
its principal place of business in Scotland or Ireland (</). 
(t) Lunatics cannot commit an act of bankruptcy in¬ 
volving inlriil, e.r/., fraudulent preference; they can be 
adjudged bankrupt with the consent of the Court in 
Lunacy, but it is doubtful whether this can lie. done 
without such consent (A), (a) Convicts may be adjudi¬ 
cated (/). (ti) A partnership tnuv he made bankrupt (k). 
(") A deceased person cannot be made bankrupt on 
proceedings instituted after his death. 11 is estate may, 
however, be administered in bankruptcy ( I ); but where 
a debtor dies after presentation of the petition the 

(it) /» TC ,1 Isbl or. [I HUH I 2 y. II. foil. 

(e) Jt( Clark, |IIU4| 3 K. H. 10**3 ; II, UnjnMr, |IIIIS| 2 K. B. 
ISO. 

(/) Kt Simon, [I909J I K. It. 201. 

(p) Section 4 (d). 

(A) Williams on Bankruptcy (llth <d .) j». J>7, and jttr fsiS'UI.Kv t 
L. .T. p in He Famfum, 118051 2 4 ’ll* ”00. 

(») F.jr parte Ureaw* (1882), 10 ('h. L>. 1. 

(i) including limited purtnerdiipH. km* nvU, p. 10S, 

(l) See jH»t. p. 580. 
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proceedings will, unless the court Otherwise orders, be 
continued as if he were alive (m). ,{8) A registered 
company cannot be made bankrupt, but it may be wound 
up under the Companies Act (n). 

To proceed against a person in bankruptcy, it is 
necessary that a bankruptcy petition sly'mld be pre¬ 
sented either by the debtor or by a creditor, and, in 
accordance with this petition, that a receiving order 
should be made. This cannot be done unless an act of 
bankruptcy has been committed by the debtor. There 
is one exception to this statement: if a judgment 
summons is taken out against a debtor, the court, 
may, instead of exercising the jurisdiction to commit, 
with the creditor's assent, make a receiving order 
against the debtor: in such case, however, the debtor 
is deemed to have committed an act of bankruptcy 
at, the time the order is made ( 0)1 The court, how¬ 
ever, cannot make a receiving order unless there, is 
evidence of means which would have justified the 
making of a committal order (/>). 

The following are acts of bankruptcy— 

Ads of IrnnkriijUri/ (q). — (a) “ If in England or 
elsewhere he makes a conveyance or assignment of his 
property to a trustee or trustees for the benefit of his 
creditors generally. " 

An assignment to one or more particular creditors 
is not an act of bankruptcy under this head, nor is an 
assignment, of his property by a debtor for the benefit 

(in) Section 11g. 

(») Section 120; a/iff, ftp. 224 244. 

(<») Section 107 (4). 

(/>) He .4 Ihhtor, |lfl0f»| I K. B. :174. 

((/) Section 1.* 
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of his trade creditors only : the act of bankruptcy here 
meant is a conveyance of all a debtor's property to a 
trustee, who is to represent all the creditors (r). 

A creditor who has acquiesced in a deed of assign¬ 
ment or has recognised the title ,of the trustee there¬ 
under. by trading with him us such, cannot telv on 
the assignmeTit, as an act of bankruptcy, although 
be mav not have assented to the deed so as to lie hound 
thereby (s). Hut such a creditor mav present a petition 
founded on an independent act. of bankruptcy (/). 
A creditor whose assent to a deed of assignment has been 
obtained by fraud or misrepresentation is not precluded 
from reiving upon the execution of the deed as an act of 
bankruptcy (a) ; and a creditor who lias assented to a 
pro/Himl deed of assignment, may revoke his assent, 
before the execution of the deed, and then rely on any act. 
of bankruptcy connected with the pio|M>sed assign¬ 
ment, (./■). 

(b) “ If in England or elsewheie lie makes a fraudu¬ 
lent convevance. gift, deliverv. or tiansfer of his 
property, or of any part thereol " (//). 

(c) “If in England or elsewhere lie makes any con¬ 
veyance or transfer of his property or any part thereof; 
or creates anv charge thereon which would under this 
or any other Act, be void iis a fraudulent preference, if 
he were adjudged bankrupt " (:). 

(r) hi rr n;Hi>«. (|<KJ0| 2 q. B. :»:W. 

j.i) Kr jxirtf SIrmi (ISftT), I*. It. 2 (It 3VI ; Uninllnf, | i'MMi] 

I K. It. 377. 

(0 In re Milli, [MKN>| I K. It. m 

(m) AV Tanenfnrtj ><* Sou*. 0 M<»r. 

(r) He Jorun Uro*., | l!H2J .*1 K. It. 231. 

[if) Thu artHijinnH-nt i>( his I»iihiihkm by an inxoivHit tr;ul»*r lu a him*. 
man f<>m|wtny may lx* fniiuluh'nt sunl vnnl an ail fv l of liitnkriipb'V. 

In re ('ail Ilirlh. | I (J. H. f,l2. 

(t) Set* /*#</, p. Mi. 
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It should he noted that in both t,}ie.se sun-secUons the 
fraudulent conveyance is the cause of its bein',' made an 
act of bankruptcy ; a bona tide conv'eyance or gift inav 
be set aside, but it will not ‘'round a petition. 

(d) “ If with intepf, to defeat or delay his creditors 
he does any of the following things, namely, departs 
out of England, or being out of England remains out 
of England, or departs from his dwelling-house, or 
otherwise absents himself, or begins to keep house.” 

In this case there is no act of bankruptcy unless there 
be an intention to defeat or delay creditors ; a mere 
staying at, home, or going abroad, though in fact 
followed bv delay in payment, will not be an act of 
bankruptcy (a); but, of course, all the circumstances 
will be looked to, and the court will find the intention, 
when existent, from the facts. Leaving a place of 
business without payday creditors or notifying the 
change of address is an act of bankruptcy within this 
sub-section (/<). 

(e) " If execution against him has been levied by 
seizure of his goods under process in an action in anv 
court, or in any civil proceeding in the High Court, and 
the goods have been either sold or held by the sheriff for 
twenty-one days. Provided that, where an interpleader 
summons has been taken out in regard to the goods 
seized, the time elapsing between the date at, which such 
summons is taken out, and the date at which the pro¬ 
ceedings on such summons are finally disposed of. settled, 
or abandoned, shall not he taken into account in cal¬ 
culating such period of twenty-one days.” 

(f) " If ho files in the court a declaration of Ids 

(«/) Ex Brandon (1884). 2.1 (*h. I). frfM). 

(M hi re Wardey. (l!H)l) I Q. B. 300. 
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inability to pay his debts or presents a bankruptcy 
petition against himself." 

(g) “ If a creditor has oidained a final judgment, or 
order (c) against. him for any amount, and execution 
thereon not having been stayed (</^ has served on him in 
England, or, by leave of the mint, elsewhere, a hank- 
ruptev notice*under this Act. and he does not. within 
seven days after service of the notice, in case the service 
is effected in England, and in ease the service is effected 
elsewhere, then within the time limited ill that, behalf 
hv the order giving leave to effect the service, either 
comply with the leipiiieinent.s of the notice (e), or 
satisfy the court that he has a counter-claim set off or 
cross-demand which cipials or exceeds the amount of 
the judgment debt, or sum ordered to lie paid, and which 
lie could not set up in the action in which the judgment 
was obtained, or the proceedings in which the order was 
obtained.” 

A bank ruptev notice requires the debtor to pnv the 
judgment debt or sum ordered to lie paid in aenndauce 
with the terms of the judgment or older, or to secure, or 
compound for if. to the satisfaction of the eicditor or the 
court. ( (). 

It vhiiuld be noted that the judgment debt, mav be of 
any amount, and that tlieie are but three wavs of 
avoiding committing the act of bankruptcy, viz.: 

(r) This include* any jieivon fur the turn- In-ini' cut it ltd to cnfoice 
ft final judgment or order, Soft ion 1 fy). 

(d) This would include a <aw* where lea\ c fn hhiic execution wan 
neecwMiry and bad not born obtained. See Ex parti hi? (IKfttl), 
17 i) B. I). 7 .- 10 , nn.l R. S. <\ O. XU!., i. 10. 

(O If the debtor give* ft jnninimMiiy note, width i* taken, though 
conditionally, the creditor cannot tret ft n*ecivin<? older on the notice 
(Ex part r Matt fair (IKH1), 12 <J. B. I>. »«). 

( / ) Section 2. 
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(i) paying; (ii) giving satisfactory security; (iii) 
showing a cross-claim equal to or exceeding the judgment 
debt, which could not. have been set up in the action 
in which judgment, was obtained. 

(h) ■' If the debtor gives notice (//) to anv of his 
creditors that he has suspended, or that he is about to 
suspend, payment of his debts." 

PltOCBDUftK. 

The Petition. —This may be presented either by the 
debtor or by a creditor, or several creditors may join in 
doing so. The following are. the conditions on which a 
creditor may petition (/)) : (i) the debt due to him or, if 
more than one join in the petition, the aggregate amount 
of the debts, must amount, to £."i(); (ii) it. must he 
liquidated and payable immediately or at a certain 
future time; (iii) the act of bankruptcy on which the 
petition is grounded must, have occurred within three 
months before the presentation of the petition ; (iv) it 
must, be shown that the position of the debtor is such as 
to render him liable to t he Knglish bankruptcy law (i); 
(v) if the creditor is secured, he must in his petition, either 
state that he is prepared to surrender his security, or give 
an estimate of its value, and in the latter case there.must 
be a balance of at least tot) owing to him after deduct¬ 
ing from his debt the estimated value of it. g). If the 
petition is that of the debtor, he must allege ill it. his 

(</) Thin not in' n»*od not In* in writing; it Mtiftieea if tin* language 
Used Ik> such ns to leyd any reasonable |>erson to suppose that the 
debtor intended to suspend payment, (('rook v. Motley. 11 SHI j A. C, 
did). See also /» re Stall. [IH'Mi] I Q. B. «I9 ; In re Miller . f l!M)l j 
1 (J. B. 51 ; ami rf. ('loiu/h v. Samuel, ) IHfHIJ A. 442. 

(A) Neetion 4. 

(») Ante, pp. 5:11- -.VMi. 

(1) Seetionl. As to the trust it’* right to redeem, see pott, pp. 

67H, f»7». 
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Suability to* pay his debt* (/). Whoever presents l,lie 
petition must pay the stamp duty and yivc a deposit ini ',; 
and is liable in the lirst instatin' [or the costs of all 
proceedings under the Act down to and including the. 
niukiiiy of the receiving order (n). 

The. place, ^d presentation is the lli«li Coml of 
dustice, whertt the debtor has (allied on business or has 
resided in the London bankruptcy district, dutiii” the 
greater pait of the six months before the presentation 
of the petition, or for a longer petiml theieof than in 
the district of any county ciiutl. or when he is not 
resident in England, or when his lesidence cannot be 
ascertained ; (ii) in any other case in the countv court 
within whose district the debtor has to,sided 01 canied on 
btisinessdul ing the greater part of I lie said six months (»). 
Preference is to he given to his " business " over his 

" residential " district (/<). 

• 

/Vocccc/iin/s o it. the 1‘chlinii. U it is picscnled by 
the debtor, the eouit will at ome make a icceiviiig 
orderly); if by a creditor, an aflidavit must be tiled 
verifying the facts stated in the petition (r). The 
petition will be heard after an interval of eight days at 
least- from the date of service, and the cieditor must be 
prepftred to prove the. continued existence of his debt, 
the service, of the petition and the act of bankiuptov («). 
If there are several debtors, the petition may be dis¬ 
missed as against one or more alone (/). If theie are 

{/) Section 

(w) The total amount i* *l*>ut £10; i. IW. 

(n) Rule 187: by r. 117 he has a certain priority in rchjtcd of bis 
deposit and costs. 

(o) Sections 08, ttt>. As to transfers, we s, IU0. 

(p) Rule 147. 

('/) Section »l. (■*) Sect ton 5(2). 

(r) Section 5(1). (t) Section 115. 
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several petitions against one debtor, or ajiaiinj* joint 
debtors, these may bn consolidated (a). If a creditor 
who lias the conduct, of the proceedings is dilatory, a 
new petitioner may lie substituted (.<•). When a petition 
has been presented either by the debtor or a creditor, 
it may not be withdrawn without the, leave of the 
court (<y). 1 

The llraimt'j Order. -This mac be made at anv 
time after the presentation of the petition, but, in 
the case of a creditor's petition, not until after the 
hearing. 

The effect of this order is to constitute the official 
receiver -an officer appointed liv the. Hoard of 
Trade,);) - receiver of the property of the debtor, and 
to take away from the. creditors all remedies against the 
property or person of the debtor, except from (i) secured 
creditors («); (ii) creditors whose debts are not provable 
ill bankruptcy (b ); and (iii) to a certain extent, the land¬ 
lord (c). Any proceedings (/•.</., action, execution) may 
lie stayed by the court when a petition has been 
presented, though a receiving order has not yet been 
made (d). 

If the nature, of the case requires it, the official icoeiver 
may lie appointed interim receiver before the making 
of a receiving order (c). 

The court has a general discieliou under section 108 
to rescind its orders, and can therefore rescind a receiv¬ 
ing order. In exorcising this discretion the court is 

(«) Section tit). 

(.r) Section 111. (//) /W, |». .VO, and «. 7. 

iff) Sections 5(7) and 0 (2). (< ) /W. j». 577. 

( 2 ) /W, j>. 503. ('/) Auction 1). 

(n) Section 7. («■) Section 8. 
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not coniine'! to tin; grounds on which ;m order of 
adjudication can lie annulled ( f ). If (lie receiving 
order is obtained* by the presentation of a petition 
under eirnrnstances which amount to an alntse nf the 
process of the court, it will, of eomse, he rescinded (.</), 
• 

Creditors' Mivtno/s. -The, iii.st mootiim is generally 
tin* most important, ami is often the Iasi. On this 
occasion the chief business consists of t in* detei initiation 
whether a proposal for a composition or scheme, of 
arrangement shall l>« on tort aims!, or whether it is 
desirable to have t he debtor adjudieat ed hank i upt, and if 
bankruptcy is resolved upon or has ensued, the appoint¬ 
ment of a trustee and a committee of inspection. This 
meet iim mav he adjourned or any paitieulai question 
may he. left to a subsequent meet mu. 

The proeeduio. to he. obseived at these meetings will 
be found in the i?ankiupte\ Act, I!H1. s. Id and 
Sched. 1., and in the. Bankruptcy Kules. 11*15. The 
following points are important : 

Notice must be sent to every eieditoi us soon as 
possible. The first meeting must be held not latei than 
fourteen days after the date of the, lemving order, 
utiles^ the court deems it expedient to order otheiwise. 
The oflicial receiver or his nominee shall pieside at. the 
first meeting; on subsequent occasions those present 
may choose their own chairman. Tlnce. cieditors (if 

(/) In n food, [18118] l Q. B. 241. For tin* gioundh on which an 
adjudication e-An be annulled, sit po»t, p. 540. • 

(j/) /» ff Jirtt*, [1001J 2 K. B. 30. In tin* taw the flehtor re- 
poidwllyVe-Hentcd jK-titionn agamM himwlf for the purpose of avoid¬ 
ing the effect of order* for hi* (onunittal. Bui m a pro|»ef t ine the 
debtor may relieve hinwclf from such procure by M«kmg the pro- 
lection of the bankruptcy court {In n linnatck, 11804] 1 K. B. 

586). 
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there lie as many) will form aquorunf, tlwni^h if 
there he no quorum the meeting may elect a cliaii- 
man, admit proofs, and adjourn. .Vll may vote whose 
proofs are admitted for liquidated debts which are 
not contingent. Tlie chairman may reject a proof for 
the purpose of voting, hut his decision, is subject to 
revision by the court. Proxies (A) are 1 allowed, and 
these are of two kinds : (1) i/cnmtl, which empower the 
holder to act in all matters till the proxy is revoked ; 
these can be (riven only to a manager, clerk, or other 
person in the regular employ of the creditor, and such 
employment must be stated on the face of the proxy ; 
(2) spccud. which are authorities to act at a specified 
meeting or its adjournment, and to vote (i) lor or 
against a specific, proposal for a composition or scheme 
of arrangement; (ii) for or against the appointment 
of a specified person as trustee at a specified rate 
of remuneration, or as member of the, committee of 
inspection, or for or against the continuance in office, of 
nnv specified person as trustee or member of the com¬ 
mittee of inspection, or (iii) on all questions relating to 
any matter other than those above referred to arising at 
any specified meeting or adjournment thereof. In both 
cases, the form of proxy must be fdled in by the 
creditor himself, bv his manager or clerk, or by a com¬ 
missioner to administer oaths in the Supreme Court, or 
by some authorised agent if the creditor is abroad, and 
bo deposited with the trustee, or with the official 
receiver, not later than four o'clock on the day before 
the meeting at which it is to be used. , 

A secured creditor may vote after deducting from his 
proof the value, of his security ; but the trustee may 
(4) See iw to lliese, fxlnsl. I., rr. IS—22 and it. 204—207. 
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within*twenty-eigh» days of the vote buy him out at the 
estimated value ])itin twenty per cent. (i). * 

Public Ezumimtinn (/•).—The debtor must submit a 
statement of affairs (/), and as stfon as possible after¬ 
wards he i»mst. undergo an examination in open 
court (m) touching his conduit, dealings and property. 
It is the duty of the nflieial receiver to yet (lie appoint¬ 
ment. for examination, to give notice to the creditors 
and to the debtor, and to publish it in the (Sazette and 
in a loeal paper (n). 

The debtor is put upon his oath, and may be examined 
by the court, the official receiver, the trustee, or bv any 
creditor who has tendered a proof or his representative 
authorised in writing. Notes are taken, and these 
must he signed bv the debtor after being read over to 

or bv him. The court mnv adpmrn the examination 

• - 

if it s<mw lit-, ami. if tin* <l<*ht or is rout luminous, may 
do so nine ilie(u); this makes it necessary for llie 
debtor, when bn desires to have his examination 
continued, to get a fresh appointment and to bear 
jrersonallv the expense of advertising. If the debtor 
makes default in attending his public examination, a 
warnwrt may be issued for his arrest (p). The examina¬ 
tion must not he concluded till after the first meeting 

(a) .Schedule I., rr. 10, 12. This must Is- ilistinsuislitsl fniin the 
procedure adopted when t h«- creditor value* It is hccuiity for the 
purpose of proving for a dividend on tin* Iwtlanee. See jmkI, ji, 578. 
(1*) Section ( 

(/) Sec po*/, ]». 555. 

(tn) When tin* debtor cannot, from imapo-ity, nttelid the court, an 
order may he made di*|H*iiMiii}' with the examination, or dint tin# that 
it be held at such place and in mich manner n* the court think* 
expedient. Section 15 I III). 

.(») Rules Mil. 1113. 

(o) Hole 105. 

U.u 


(p) Mule 111?. 
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of creditors has been held, but at any subsequent time 
the eourt, may declare itself satisfied. 

#> 

Adjudication (q).— The debtor may, at his own request, 
be adjudged bankrupt at the time of the receivin'; 
order (r). As a rule lie is not made bankrupt, till the 
creditors have met. The following arrt grounds for 
adjudication: (i) an ordinary (.«) resolution of the 

creditors in favour of adjudication ; (ii) that no resolu¬ 
tion of any kind has been passed ; (iii) that the creditors 
have not met; (iv) that a scheme has not been approved 
within fourteen days after the public examination ; 
(v) that the debtor has failed without reasonable cause 
to give a proper account of his allairs (<). fn short, a 
debtor is always adjudicated, unless the creditors adopt 
a scheme or accept a composition which is satisfactory 
to the court, and which is actually carried into effect. 

An adjudication may be annulled (1) if the court 
thinks that the debtor ought not to have been made 
bankrupt («); or (2) if the debts are paid in full or, 
in the case of disputed debts, secured to the satisfaction 
of the court ( 11 ); or (3) if a scheme is accepted after 
adjudication (x). Even where the debts have been 
paid in full, the court has discretion to refuse an order of 
annulment. Thus, where the bankrupt had been guilty 
of a falsification of his statement of affairs, and of a 
substantial concealment of assets, the court refused to 
annul the adjudication (y). An unconditional release 

{q) kSeotion 18. 4 (r) Rule 221. 

(«) An ordinary resolution is one carried by a majority in i nine of 
the creditors present and voting in person or by proxy (s. 1117). 

(/) Sect ion 14 (3), See po*t, p. 55ft. 

^ (u) Section 29. • 

(w) Section 21 (2). 

(,,) In re Taylor, |!Wl| I g. B. 744. 
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given in ttie bankrupt is not equivalent to payment in 
full (:). On annulment the property of the, bankrupt 
will be vested iif him. or in sueh other person as the 
court may appoint («). 

* The effect of adjudication is Jo make the debtor a 
bankrupt, luul as such subject, to certain disqualifica¬ 
tions, and to'vost his property in the trustee for the time 
being. 

Discharge. 0 >).—The discharge is the order of the 
court granting the bankrupt a release (c ). and removing 
from him the status of bankruptcy. 

A bankrupt may apply at any time for an order of 
discharge, and the court will appoint some, day subse¬ 
quent to the conclusion of the public examination on 
which to hear the application. This is heard in open 
court after fourteen days' notice to the creditors; and 
the trustee, the creditors, and the official receiver limy all 
oppose. The official receiver's repoit on the debtor's 
conduct and affairs, which is taken as prima facie 
evidence, is read, and the debtor must give notice if he 
intends to dispute any statement, contained in it (il). 
If the court thinks lit. it grants a discharge. 

The discharge is either (i) unconditional, (ii) con¬ 
ditional. (iii) auspentire, or (iv) rontlilwtiiil mid smrpcn- 
tire. An unconditional discharge frees the bankrupt 
at once as from the date of I lm order. A conditional 
order has the same effect, but subject to conditions 
binding Ids after-acquired property » e.y., he may be 
required to set aside for his crcditois’ benefit so much 


(;) In rr Kol. |I!KIS| 2 K. If. lifUI. 

(a) 'Sect it nix 21 (2); 2!» (2). 

{b) Stflion 2<». 


(/•) .Sit* j/mI, |>. 660 . 
(»/) Hull* 231. 
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money each month ; or ho may he required "to consent 
.to judgment being entered against him for a given 
amount (c). A suspensive discharge stays the operation 
of the order till the expiration of a certain time ; c.<)., 
two years. , 

The court lies a discretion subject to appeal; save 
that the discharge must be either refused,'or suspended 
for at least, two years, or suspended until the bankrupt 
has paid a dividend of Ills, in the i, or granted, subject 
to the condition of judgment being entered up against 
the debtor for any part of the unpaid provable debts, in 
the following cases, viz.: 

(a) When the bankrupt's assets are not of a value 
equal to Ills, in the £ on his unsecured 
liabilities, unless this has arisen from circum¬ 
stances for which lie cannot justly be held 
responsible ( /), 

(h) When the bankrupt has omitted to keep such 
, books of account as are usual and proper in 

the business carried on by him (;/), and as 
sufficiently disclose his business transactions 
and financial position (//) within the three years 
immediately preceding his bankruptcy (/) ; 

(e) When he has continued to trade after knowing 
himself to be insolvent; 

(e) Execution will not lie allow*'*! to issue without the leave of the 
court. Section 2*5 (2) (iv). 

(/) If thin is tin* only fact j>rovo*l the court may s iis (tend the 
discharge for less that) two years. Section 2(1 (2) (ii). 

(y) This is strictly construe*! and will not apply to s|tcculations 
outside the business (In re Mutton (1887), 18 Q. B. 1). Ill ft). 

(A) And this without the nisnl of skilled investigation (Re Reed 
and Bowen (1880). 17 g. B. I). 244). 

(i) In certain cases where a jierson has l**en previously adjudged 
f bankrupt, the failure to keep proper ls»oks is a misdemeanor. 

Section 158. 
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(d) If ii« lias contracted any debt provable in bank¬ 
ruptcy wit limit having at tin- I inn' of con¬ 
tracting it any reasnnablo or probable ground 
of expectation (jiiool whereof shall lie on him) 
of being alilo to pay it; • 

(f.) If hi' tyils In amniiit satislaetmily fm any loss 
of assets, or deficiency of assets to meet, Ilia 
liabilities; 

(f) If he has brought on or contributed to his bank¬ 
ruptcy by lash and hazardous sjieenlalioiw, 
or unjustifiahle extravagance in living, or hy 
gambling. or hy culpable neglect of hnsiness 
alfairs; 

(■j) It lie has put any of Ins riedilms to unnecessary 
expense hy a. fiivolous or vexatious defence 
to anv action pmpeily brought against him ; 

(h) If lie has within thiee months preeedinc the date 

of the receiving order incurred unjustiliahlo 
expense, by bringing a fiivolous or vexatious 
action ; 

(i) If he has within three months holme the date of 

the receiving order, when unable to pay his 
debts as they become due. vivon an undue 
profoienco (/.'j to am of his creditors : 

(j) If within three months befoie the receiving order, 

lie incurred liabilities with the view of making 
his assets wpial to |0«. in the l on his unsecured 
liabilities; 

(k) If on any previous occasion he Tins been adjudged 

bankrupt, or has made a composition or 
arrangement with his creditors ; 

ft) Net necessarily a “ Irautiulcnl jircferniee (/« rt lir<ptnl, 
flt»5J 1 (j. ». tap. 
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(I) 11 h« has benn guilty of any fraud or fraudulent 
breach of trust (/). 

If he has committed auv misdemeanor under the 
Act (»»), or any other misdemeanor or felony connected 
with his bankruptcy, the discharge must fie refused, unless 
for special rearms the court otherwise detfcrmiues. 

The etlcct of discharge is to release the bankrupt 
(but not his partner, or his surety) from every provable, 
debt (n), except in the followin'.' cases : (i) a debt due 
on a recognizance or to the Crown (»); (ii) debts in¬ 
curred for offences against the revenue (») ; (iii) debts 
incurred through fraud, or fraudulent, breach of trust ; 
(iv) liabilities under judgments against. the bankrupt for 
seduction or as co-respondent in a matrimonial cause or 
under an affiliation order, except, to such extent as the 
court expressly orders (p). It will not protect him from 
criminal proceedings. , 

Tiik Debtor's Property. 

The debtor's property, in the broadest sense of the 
word, includes everything to which he has a title in 
possession or remainder, present or contingent. For 
bankruptcy purposes, it mav be classified as property 
divisible, and property not divisible, amongst his 
creditors. 

Property Divisible <i) All propci tv belonging to 

(, l) The making of ym ante-nuptial marriage settlement, which in 
unjustifiable having regard to the stale of the settlor's affairs at the 
time of making it is equivalent to fraud for the purpose of the bank¬ 
rupt’s discharge. Section 27. 

(m) Sections 154 rf soy. 

(a) See pod, p. 579. 

(o) Untoss the Treasury gives its consent in writing. 

(p) Section 28. ( 7 ) Section 38. 
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sue u«uMii[it at the commencement of tlui bank- 
ru|)tcy (r). This would scorn to include the. right to 
bring notions both in contract and in tort. The. follow¬ 
ing limits are suggested (.«): a right of action arising on a 
tort resulting immediately in injury to the person or 
feelings of the bankrupt, will not pass to the trustee; 
nor will a rigllt of action for breach of contract similarly 
resulting ( c.i /., to cure, to marrv). If the estate is 
direct.li/ affected together with the poison, perhaps the 
cause of action will he split, and so much of it as relates 
to the estate will pass to the. trustee (/), If a bankrupt 
has been wrongfully dismissed from his employment 
after adjudication, the right to sue for damages remains 
in him and does not vest in his trustee (»). It must also 
be borne in mind that the trustee is, under the bank¬ 
ruptcy laws, only statutory assignee of the bankrupt's 
dieses in action (a), and therefore takes them subject to 
all equities existing*at the date of the commencement 
of the bankruptcy. He cannot, for instance, obtain 
priority over a good equitable moitgageo thereof for 
value, merely by giving notice before the mortgagee (_»/). 
(ii) All property acquired by or devolving on him before 
discharge. 

After-acquired I’m fieri y.- This includes property, 
whether real or personal, acquired after adjudication and 
all dealings bona fide and for value between the bankrupt 
and any person in respect of such property, if completed 

(r) l'., at the lists when he committal 1 IW earliest act of bank¬ 
ruptcy on which the petition couhl have, been fnunileii (s. 37|, 

(a) WiUiamH (Itth «!.), pp. 247 24tt. 

(I) Hour v. llurkr.lt, | ISO! | 2 K. B. 4411. 

(k) Hailnj v. Thurrtvn, [11103) I K. it. 137. 

(r) See a'nU, p. 52, note (/). 

(y) In re WaUin f Hz park Jenk*, fl002j t K, ti. 710. 
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before any intervention by the try.sl.ee, aA valid (;). 
Knowledge of the bankruptcy on the part of the pur¬ 
chaser is immaterial, and he need not* go to the trustee 
to make inquiries before buying (ti). The trustee has 
no right to such part of the bankrupt's personal earnings 
as is necessary for the support of himpclf and his 
family (b). Where a trustee has interveiled in regard 
to after-acquired property, it will vest indefensibly in the 
trustee, and he cannot bv a withdrawal of his interven¬ 
tion restore the ownership of the property to the bank¬ 
rupt (r). If an undischarged bankrupt is again adjudged 
bankrupt, his after-acquired property belongs to the 
trustee in the subsequent bankruptcy, but any un- 
Sfhtislied balance, of debts may be proved for by the 
trustee in the bust, preceding bankruptcy (tl). 

Ordinary dealings between banker and customer are 
to be deemed transactions for value. But where a 
banker ascertains that, his customer is an undischarged 
bankrupt he must forthwith inform the trustee or Board 
of Trade of the existence of the account, and thereafter 
he must not make, any payments out, of it. except under 
an order of the court or in accordance with the instruc¬ 
tions of the trustee, unless by the expiration of one 
month front the date of giving the information no 
instructions have been received from the trustee (<•). 

(iii) The rapacity to exercise all powers in respect of 

(:) Section 47 (I). The value given need not augment the bank¬ 
rupts estate ; a settlement on marriage of after-acquired property 
Will be good (Re HthrektVx Tru*t, 11911 ] 1 Ch. 987). 

(«) Hunt v. t'ripp, 11898) l Ch. 073. 

(b) In re Robert*. [1900] 1 Q. B. 122. 

(c) Hill v. Settle, 11917] I Ch. 319. 

(rf) Section 39. Sec Re Cvlliriek. fHM 8) 1 K. B. 04(1, as to the 
position where there are three successive bankruptcies. 

(e) Section 47 
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iropeity which I 111' bankrupt might have exercised for 
ii« mvn benefit. except the riyht of nominal in;. tu 
i Vacant ecclesiastical bendiee. 

(iv) AM am,,|s hcina, at tlm commencement, ( f) 0 | 
■he bankruptcy, in the possession, order, or disposition 
»f the bankrupt, in his irtulr <ir husiwss, bv tin 
•onsent und’permission of the true owner, under such 
ircumstuncos that lie, is the reputeil owner thereof, 
hoses in action, other than debts due or "lowine due 
■n the bankrupt in (lie couise of his trade or business, 
ire not " yoods " within this seel ion (r/). The reputtt- 
iou of ownership may he excluded bv a well-known 
custom, e.i/.. hotel furiiitmo is not in the repull'd owner- 
ship of the bankrupt, since if is well known that, such 
furniture is frequently hired {h). Wlieie yoods arc 
taken by the trustee uude.r this clause, (he true owner 
is entitled to prow for their value (/). 

/'rope/// mil ihi'isihlr (/,). (i) Tools ol a bankrupt's 

trade, and the. necessary weariny appuiel and bedding 
of himself, his w ife and children. In a value, all included, 
of not more than till. (11) Property field on trust 
for others, if it can he clistinyiiisheil from the hulk of the 
bankrupt's own property, />., if it is ear-marked (l). 
In addition to the above, which arc specially mentioned 
in the Act, we may add : fiii) Property which is subject 
to he divested by the bankruptcy, e.</., an estate yivett 
to X. until he becomes a bankrupt, and then to Y. ; 

(f) Sec ant", j>. 51)!, note (r). • 

iff) Section 38 (2) («•), which w uxually ref«rre<l t<» an the " reputed 
ownership " clau«c 

(h) In rr Parker (1 880 ), 14 Q. II. 1), 03<5. 

(*) In rt Button, {JW7| 2 K. B. 180. 

(it) Section 38 (I). (2). 

</) In rt- Ualldt A Co., [ 1 SIM ] 2 B. 237. 

1 2 
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but such a defeasance is vet v strictly construed.' (iyj The 
benefit of contracts requiring the personal skill of the 
bankrupt to sing); in this case,* if the bankrupt 
electa to perform the contract, the trustee may enforce 
it as against the other contracting party. 

The following cases should be observed : f . 

The benefit of a clergyman’s stipend does not go 
to the trustee, but it may be sequestrated (/«). In this 
oveut, an amount to be fixed by the bishop must be 
allowed to the clergyman ; and the curate's stipend for 
services rendered during four months before the date 
of the. receiving order, to an extent not exceeding £5<t. 
is payable in priority in full. 

So much of the salary of an ollicer (n) or civil servant 
of the state is obtainable by the trustee, in bankruptcy* 
as the court, with the written consent of the chief ollicer 
of the department, may direct. 

Where, a bankrupt is in receipt of'a salary or income, 
i.e., of some income payable, at a fixed time, or is entitled 
to half pay or pension, the court may make an order that 
such salary or part of it be paid to the trustee (»). 

“ Income " must Ire ejusdem generis with a “ salary,” 
so that the court cannot order any part of the prospective 
and contingent earnings of a professional man to be 
set aside for the benefit of his creditors (yi). 

In the ease of a married woman the whole or part of 
the income of property subject to a restraint on anticipa¬ 
tion may be appropriated for distribution amongst the 
creditors, but the yyourt must have regard to the means 

(mi) Section 30. 

(n) Section 31 (1). 

(u) Section 51 (2). As to the meaning of salary or income, aee 
Ht Shine, 11802] 1 Q. B. 522 ; Hr (ira !t don , 1 Q. B. 417. 

(/j) Itc Hutton, Ex jHirte Btmvell, 14 Q. B. 1). 301. 



Ths Debtor's I’RorKRTir, 565 

of rftibsWtouco available for the woman amt her 
children (</). 

Diemirri/ of thr l)iblor\ i'rojmh/ (/■). Alter a 
receiving imlcr has been made, the court may. on the 
application of tho ollicial receivdl' or the trustee, order 
any of the fallowing to come before it and be examined 
on oath concerning the debtor, his dealings, or pro¬ 
perty : tins debtor, his wife, any person known' or 
suspected to have in his possession property of the 
debtor, or supposed to be indebted to him ; or any 
person deemed capable, of giving information respecting 
the, debtor, his dealings or property. These pontons 
may be. required to produce any relevant documents in 
their custody or power. If any person on examination 
admits that he is indebted to the debtor or in possession 
of propeity belonging to him. an immediate order may 
be made, for payment of the debt or delivery up of the 
property. 

Oiotur-thiji of Me /Vo/«f//y. I'rom the date of the 
adjudication and until the appointment of a trustee, 
and during any vacancy in the trusteeship, the ollicial 
receiver is trustee for the purposes of the Act. Tho 
trustee when appointed takes the property, and when 
there are resignations and new appointments it passes 
from trustee to trustee. No conveyance is necessary ; 
the certificate of appointment is suflieient. evidence 
of ownership (s). 


Debtor’s Duties. 

(1) He must prepare a nUUcnwnt of affaire (!) which 

{ 7 ) Sect ion 52. I*) Set turn .>3. 

(r) Section 25. (I) »Section 14. 
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will give full particulars as to Ips assets, dfebts, 
ereditors, securities held hy them, etc. This must he 
verified hy affidavit, and must lie madit within three or 
seven days after the receiving order, according to 
whether the petition was presented hy himself or hy 
his creditors (u). If necessary, the official receiver will 
allow him skilled assistance in the, prepartition of this 
statement (.rj. (2) lie may he reijuiretl hv the court to 

file trading and profit and loss accounts and a cash and 
goods account for any period ; the official receiver may 
order him to furnish such accounts for the period of, 
two years prior to the date, of the receiving order or 
less (//). ('.’>) lie must he present tit, meetings or at 
special appointments, and must submit to reasonable 
examination, and give full information in respect, of his 
property or creditors. (1) lie must give an inventory 
of his property, and. if adjudged bankrupt, aid to the 
uttermost in its realisation, and distribution (s). This 
ho must do even after discharge, and, if the discharge is 
subject, to a judgment or to any other condition as to Ids 
future earnings or after-acquired property, he must file 
annually a statement of his income, and give full 
information with relation to it («). 

TjIIKII I’.VKTIKH, AND T1IK ifKBTOK.S I’UOI'HllTY. 

Sometimes it happens that there is a competition 
'between the interests of a third party— i.e., a person 
othor than the debtor or the trustee—and the estate. 
Tho cases mentioned below are important. 

(*•) This time may be extended by the official receiver (r. 180). 

(*) Section 74 (2); Rule 313. 

\y) Rule 323. 

(:) Section 22 


(«) Rule 237. 
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(»y «Execution Creditors .—When execution has issued 
against, the land, goods, or debts of the bankrupt, 
the creditor retains the fruits of his diligence only if 
execution is completed bv the seizure and sale of the 
goods, or seizure or appointment of a receiver over 
the land, tr the receipt of the debt, and this before the 
date of th? receivin'; order and before the creditor 
has notice of any bankruptcy petition or any available (ft) 
act of bankruptcy. Hut even then the creditor is not 
absolutely safe. Where goods are seized, if the amount 
of the levy exceeds the sheriff must deduct the 
expenses of execution, and retain the balance of the 
proceeds of the sale or of money paid to avoid it (c), for 
fourteen days; if during that time lie is served with 
notice of a bankruptcy / irtiliim. on which a receiving 
order is eventually made, he must hand over the money 
to the trustee, otherwise the creditor gets it. If, 
previous to sale, or the completion of the execution by 
the receipt, or recoverv of the full amount of the levy, 
notice is served on the sheriff that a receiving order has 
been made against the debtor, lie must hand over the 
goods, und any money received in part satisfaction, to the 
trustee or oflicial receiver on request (</). Hut a bonft 
fide purchaser at a sale bv a sheriff acquires a good title 
against the. trustee (c). 

(b) Amidatur of Vnhnitnn/ Nrlllniimls (/).-- If a 

(6) Heel ion 44*. ‘ 

(c) The sate must be puttie, unless It* court otherwise rioters 
(Bankruptcy Act, tHStt, s. 145). 

.(g) Sect ion 41. 

(el Section 40 (S), 

(/) Section 42 (I). The word “ settlement " includes a convey* nee 
if property, and. indeed, any disjNttition, vertial oi not. which is in . 
die nature of a settlement [Hr i iiNsi/Oirf. | isalt jl 1} B tsi). This, 
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voluntary settlement is not fraudulent, ana mora’tban 
ten years have elapsed from the making of it, it is 
Unimpeachable. If less than ten yeark but more than 
two have elapsed, the settlement is voidable (y) by the 
trustee, unless those panning under it show (i) that 
the settlor was solvent at the making of the settlement 
without the aid of the property comprised* in it; and 
(ii) that the interest of the settlor passed to the trustee 
of the settlement, on the execution thereof. If it. was 
executed within two years of the commencement of the 
bankruptcy (//) it. is void (»') as against, the creditors. 
A gift of personal property— e.y., jewellery—will be 
a settlement, within this section, if although there is no 
restriction on the donee's power of alienation, yet, the 
intention was that the donee should use or retain the 
property for an indefinite time (k ); but a gift, of money 
which is not intended to be retained, but, to be employed 
in a business, not. itself settled, cannot be avoided as a 
“settlement," if the money has been so employed or 
spent (/). 

(<•) The following settlements are excepted from the 
operation of s. 42, viz.: (1) a settlement made before 
and in consideration of marriage ; (2) a settlement 
made in favour of a bona tide purchaser or incum¬ 
brancer for value ; or (II) a post-nuptial settlement on 
a wife or children of property which has accrued to the 
settlor in his wife’s right. 

section docs not apply to the ml ministration of the estates of dn'eased 
insolvents (In re Could ^887), 19 Q. B. I). 92). 

(g) Be Brail, [1893] 2 Q. B. 381 ; approved In re Curler and 
Kenderdinr a Contract, [1897] 1 Oh. 77ft. 

(A) Be Be in, [1904] 1 K. B. 45J. Reversed on another jniint by the 
House of Lords, ttub now., Clough v. Samuel, [ I90f>| A. I*. 442. 

(i) Or rather, voidable (Be Brail, .supra). 

(k) Be Tankartl, |1899| 2 Q. B. f>7. 

(/) hi re Mummer. \ 1900] 2 i). B. 790. 
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A covenant made in consideration o{ marriage lor 
the future payment of money or settlement of property 
in which at tilt date of the marriage the settlor had 
no interest is void against, the trustee if the settlor is 
adjudged bankrupt, unless the covenant lias been exe¬ 
cuted Irefoiy the commencement of bankruptcy, and pay¬ 
ments or transfers made in pursuance of such a covenant 
are also void unless made more than two vcuis before the 
bankruptcy, at a time when the settlor was able to pay 
his debts without the aid of the money paid or property 
transferred. These provisions do not apply to money or 
property expected to come from a person named in the 
covenant if it is paid or tiansfened within three months 
after it comes into the possession of the settlor (»«). 

A general assignment of book debts bv a person 
engaged in trade or business is void against tin' trustee 
as to any debts not paid at the commencement of the 
bankruptcy, unless it has been registered as a bill of sale. 
This provision does not apply to debts due from specific 
debtors or growing due under specific contracts («). 

(d) Friniiluh-iil Preferenrex (»). If a person unable 
to pay his debts as they become due, within three 
months before the presentation of a bankruptcy petition 
open which he is adjudged bankrupt, with a Weir to 
prefer a creditor, or any surety for the debt, due 
to such creditor, transfers property to that- creditor, 
pays the debt, or allows his property to be taken for 
the debt, he has made, a fraudulent preference, which 
is void against the trustee in bAnkiuptcy, to whom 
the creditor must, return the property or money. The 
word “ preference ” implies an act of free will, and 

(in) Sit-tmn 42 (2) (3). 

(n) ftTfion 41. 


I n) Nrrlion 43. 
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therefore any facts showing that th,c advantage.^riven 
to the creditor was not voluntary will he entitled to 
great weight. Thus, pressure bv the creditor, especially 
where it involves a threat of legal proceedings, has been 
held to negative a fraudulent preference (/>). A mistaken 
apprehension that legal proceedings wouljl be taken 
has been held sufficient for this purpose (i/). So also if 
the debtor’s object, was to shield himself against the 
possibility of criminal proceedings for bleach of trust (/•), 
And even a desire upon the debtor's part to repair a. 
wrong that ho has committed (r.i/., a breach of trust), 
though the breach was at the time only known to 
himself, has been treated as warranting the conclusion 
that there was no view to prefer (s). The rights of a 
third person who for value and bona tide has obtained 
the bankrupt's property from such creditor, arc not 
affected. 

(e) Mnrlti<t(/n\s. These arc secured creditors, and 
may realise for their own benefit (/). As to mortgages 
of personal property, see under " Bills or K.u,n " (it). 

If the security is on real estate the creditor may apply 
to the court, and an order may be made for a sale, 
accounts, and inquiries. The trustee will get- the 
conduct of the sale where the security is sufficient (r), u 
and the money resulting will go to pay expenses, then 
to pay the mortgagees, the remainder falling into 
the general estate. If there is not enough for the 

(;<) Ex parte Taplor (1887). IS Q. It.' I). 211.7. 

(</) Thompson v. Freeman (17SI1), 1 T. It. 177. 

01 Sharp v, Jarkson , (181111 A. 0. 41.7. 

(•■<) hi re hil>. (11)01) 1 (), II. 7UI. 

(1) Past, |>. 77S. 

(«) Ante, p]>. 474 rl *iq. 

( r) In re .Ionian (1SK4). Ill t). II. I), 2: 
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mortgagees, they can prove against the estate for the 
deficit. 

(f) Persons Injured Li/ Disclaimer (//).— If they 
have an interest in the property, they may apply to the 

court, and cot an order vestinu*it in themselves. If 

.8 

the pel-son isnan nmleilessee or a mortgagee by demise 
of a lease, the order will make the peraon taking it 
suhjeet to the bankrupt's liabilities in connection with 
the property, or if in the particular case the court thinks 
fit, subject to the liabilities of an assignee of the. bank¬ 
rupt's interest therein. If the nmleilessee or mortgagee 
declines to take a vesting order upon the terms offered 
by the court, he will be excluded fiom all interest in the 
propel tv (.). In any case, a loss caused bv disclaimer 
is a provable debt («). 

(g) Contracts.- Afiv person under a contract with a 
bankrupt may apply to the court for rescission, and an 
order will be made, in a fit ease upon such terms as the 
court thinks equitable. Ifcnnages mav be awarded to 
either partv, and the creditor may prove avainst the 
estate for these (It). 

Protected Transactions. Subject, to the provisions 
above mentioned as to the effect of bankruptcy on 
executions, settlements and preferences, any payment 
by or to the bankrupt, and any conveyance by or 
contract with him for valuable consideration will hold 
good, provided the transaction takes place before the 

<») See pout, p. Bfltl. 

Section el pi); ion! ser Is rr t 'urter amt Kill*, [ l!Mi."»| I K. n, 

tfXG. 

(U) Section !M (S) it) Neel inn fit (M. 
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date of the receiving order (c), and before afiy notice to 
the person dealing with the bankrupt of any “ available 
act of bankruptcy ” (d). But notwithstanding these 
provisions a payment of money or delivery of property 
(i e.g on the redemption of securities) to a person who is 
subsequently adjudged bankrupt is a gopd discharge, 
although made with notice of an available act of bank¬ 
ruptcy, if made before the actual date of the receiving 
order in the ordinary course of business or otherwise 
bona fide. Such payment or delivery of property cannot, 
however, be safely made after notice of the presentation 
of a bankruptcy j)etilion (r). 

If a purchaser from the bankrupt has paid for pro¬ 
perty without notice of any act, of bankruptcy, the 
trustee can be culled upon to perform the contract (/). 
A past debt may he good consideration for a conveyance 
by the bankrupt, but if a creditor takes over sub¬ 
stantially the whole of a debtor's property in satis¬ 
faction of a past. debt, knowing that there are other 
creditors, the transaction will not be protected (r/). 

Thk Debtor's Person. 

The Debtors Act of 18(i!l abolished imprisonment, for 
debt, except in certain cases specified therein (A)< but 
under the law of liankrujitcv the court may order arrest- 
of the debtor and seizure of his books and papers, if a 

(r) If, however, a receiving order is made on apical from the dis¬ 
missal of iv jietititin and antedated to the date when the petition wa* 
wrongly dismissed, the “ date of the receiving order " for the purporai 
of section 45 is the dale on which it was actually made and not, the 
date appearing oil the order. Re Traie , [1912] 2 K. B. 307. 

(d) Section 45. 

(e) Section 40. 

(f) Ex parte llolthauscn (1874), L. It. 722. 

(?) J w re | 2 K. B. 58. 

(h) See the Aid M2 ft 3.1 Viet. c. 02, as. 4, 5. 
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bankruptcy notice has heen issued (»), or if a petition 
has been filed, and if there is reason to believe that the 
debtor has absconded or is about to abscond, with the 
view of avoiding payment, or of avoiding service of or 
appearance to any petition, or of avoiding examination 
as to his affiyrs. or of otherwise avoiding, embanassing, 
or delaying Bankruptcy proceedings against him (/,•). 

Jin may also be arrested if, ufter presentation of 
a bankruptcy petition, there is probable giouml for 
believing that he intends to remove, conceal, or destroy 
his papers or property (/) ; or if after service of a bank¬ 
ruptcy petition he removes any goods above the value 
of £5, without the leave of the trustee or of the official 
receiver (m) ; or if he fails without due cause to attend 
any examination ordered by the court («). 

Officers. 

• 

The administration of the estates of bankrupts is now 
under the control of the t'ouil and Hoard of Trade, and 
under these there are scveial classes of odieeis; 
official receivers, trustees, special managers. 

The Official Receiver. 

He is appointed by the Hoard of Trade to receive nil 
the bankrupt's property until the appointment of a 
trustee. It is not usual to nominate a separate receiver 
for each estate, the practice being to appoint a receiver, 
who acts in all bankruptcies within a given district. 
The Board of Trade may at. any time appoint a deputy 

(») The notin' must Ik* wtvhI before or at the time of tin* arreat. 
Section 23. 

(A) Section 23 (I) (a). 

(/) Seotir n 23 (I) (It). 


(m) Section 2.1 <I ) (••). 
In) Section 23 (I) («lj. 
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or a temporary receiver, and it has power to .Temove 
any person whom it has appointed (o). 

His duties are, (i) with regard to the debtor's conduct, 
to report thereon, stating whether anything has occurred 
which should guide the court as to making an order 
on the debtor's application for discharge, He should 
take part in the public examination (p ); '(ii) as regards 
the property, he must see that the proper statement 
of affairs is made. He must act as trustee (</) during 
any vacancy in the office of trustee; he must summon 
and preside at. the first meeting of creditors, and •must, 
issue forms of proxy ; he may appoint a special manager, 
and may remove him ; he must insert the proper 
advertisements, and he must report to the creditors on 
any proposal made by the debtor. His powers as 
receiver are such as are possessed by a receiver and 
manager appointed bv the High Court (r). 

Special Managers (*). 

A special manager is a person whose duty it, is to 
manage the business until a trustee is appointed. The 
appointment, is made by the official receiver if he is 
satisfied that the nature of the bankrupt's business 
requires it, and if asked to do so by any creditor. 'Such 
manager must give security to the. satisfaction of the 
Board of Trade, and lie nmy receive remuneration at 
such rate as the creditors by ordinary resolution may 
fix, or in default of this as the Board of Trade may 

(o) Stations 70. 71. 
ip) Section 73. 

(q) And as smeh can sell flit* properly (AV path T it rquit ml (188ft). 
11 App. Caa. 28ft). 

' it) {Sections 10; Ift (2); 74; Hide 318. 

(a) Meet ion 10. 



UfKICEBS. 


<66 

iloUjAu'W Hi* power* are kucIi a* are e»l,ni*(eil to 
him by the official receiver. 

The Trustee 

t 4 j/jutml infill. He mav lie appointed (l| by I lie 
creditors by •ordinary resolution (f) at any of llieir 
meetings («). after the debtor lias been adjudged 
bankrupt, or the creditor* have icsolved that he be so ; 
(2) by the committee of inspection (./■) when the circum¬ 
stance* are. as above, and the creditors decide to leave 
the choice to that body : (It) by the Hoard of Trade, if 
the creditors do not appoint within four weeks nl the 
adjudieatimi, or within seven days of the failure, of 
proceedings relating to a composition, or within three 
weeks of a vitcanev. Hut the trustee chosen liv the 
Board ceases to hold office if the creditot* subsequently 
take a trustee of their own clioosiii" (//). 

The official receiver must not be tiustee except, in 
the followin',' cases (;): (i) Wlieie there is a. vacancy 
ill the trusteeship, then he acts until a new trustee is 
appointed (n); (li) where the value of the estate is 
not likely to exceed CitHI (6); (iii) where (he estate is that 
of a deceased insolvent (r); (iv) where he is appointed by 
the lV&rd of Trade in default of an appointment by Hie, 
creditors (r/). 

The appointment of a trustee is not complete unt il the 

(/) l.c., ft majority in Value of tin we piewnt, tun I voting either ill 
person or by proxy. 

(*) Section 10 (1). 

(ar) Pont, p. /5<18, and s. 19(1). 

<y) Section 19(0), (7); ». 78. 

Jx) Section 19 (fi). 

fa) Sections 53 (1); 74 (I) (g); 78. 

(b) Section 129 (I). 

(C) Section 130 (4). 

(d) Sections 19 (0); 78 (3). 
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Board o! Trade lias given a certificate of a^pniutmeut, 
and thin is not obtained until the trustee has given 
security for the due performance of hia duties (e). 

The security must he given to some person appointed 
by the Board of Trade, which fixes the amount and 

C, 

nature of such security, and may from time to time 
increase or diminish the amount (/). " 

When it has been given the certificate of appoint¬ 
ment will, unless there is ground for objecting to the 
trustee, be granted, and the appointment takes effect as 
from that date (<y) ; the certificate is conclusive evidence 
of the. appointment (//). The Board may refuse the 
certificate if (i) the trustee, was not elected bona fide ; 
(ii) if he is unfit to act, c.i/.. if he has in anv previous case 
been removed for misconduct ; (iii) if his connection with 
the bankrupt or his estate, or any creditor, makes it 
difficult for him to be, impartial (»). If the certificate 
is refused the Board must, on the. demand of a majority 
in value of creditors, signify the fact and the grounds 
thereof to the High Court, and the validity of the refusal 
may be then tried (li). 

The appointment must be advertised in the London 
Gazette and in a local paper ; the cost is payable by the 
trustee, but he may recoup himself out of the estate (/). 

Any number of trustees may be appointed (in), but 
it is usual to select one person only, who may be u 
creditor or not, as may seem best. 

Determination of the Ajijiointmcnt .—The trustee will 
cease to be such in the following cases : 

(t) Section Ml (2), (I). (i) Section M2 (I), (2). 

(/) Rule Hat. (*) Section ID (3). 

(,/) Section Ml (4). li) Rule 327. 

(A) Section 143. (in) Section 77. 
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(1) H li« resigns, lln should call a im>i*tin« of the 
creditors, and give seven days' notice to the ollicial 
receiver (n). The meeting has power to accept or 
refuse the resignation. 

(2) If he is removed. This mav he at the. instance 

' g 

of the creditors ; to obtain the removal, a meeting, of 
which seven days" notice should he given, must, at the 
request of one-sixth in value of the creditois. In' spiwiully 
called by a member of the committee ot inspection, 
or hv the ollicial leceiver (on a deposit of costs), and an 
ordinary resolution for lemnval must, lie carried («). 
The Hoard of Trade also has power to remove a trustee, 
if of opinion that he. is guilty of misconduct, or tails to 
perform his duties, or if the trusteeship is homy need¬ 
lessly protracted without probable advantage to 
creditors, or if hv reason of lunacy, continued sickness, 
or absence he is incapable of perfoiming his duties, or if 
through his connection with the bankrupt, the. bank¬ 
rupt's estate or a particular creditor, it might he difficult 
for him to act impartially, or il he has in any other 
matter been removed for misconduct : hut the creditors 
may then carry a resolut ion in Ills favour to the contrary, 
and appeal to the. court (ji). 

(•'i^ Jf he has become Jniuiim 0 // 1 W 0 , cay., when a 
scheme is adopted, or when the estate has been fully 
wound up. * 

(1) If a receiving order in bankruptcy lias been made 
against him (y). 

(5) If he has been released, without having previously 
resigned or been removed (r). 

(») Rule 333. (/>) Section 3.5 (2). 

(o) Section 3.5 (1); Rule 341. {</) Section 34. 

(r) Section 33 (.»), The IV*anl of Tiade may alao remove the 
trustee for failure to keep up hi* security. Rule 331. 
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Wlten the estate lias licen fully realised, or dif resig¬ 
nation, or removal, a trustee may, if lie wishes, apply 
for his release. This is granted by the Board after a 
proper investigation has been made into his accounts, 
and after due notice has been given to the debtor and 
creditors. Its elleet is to free the, trustee, with regard 
to all matters done during his trusteeship'in his oftieial 
capacity ; but it is revocable on proof of fraud or of 
material concealment (*). 

The. Committee of hisjieelion. It will lie convenient 
here to state the nature and functions of this body. It 
is a committee, consisting of from three to five persons, 
appointed by the creditors lit the first, or a subscijitent 
meeting from amongst the creditors qualified to vote or 
persons who hold general proxies or powers of attorney 
from such creditors, or to whom a credit or intends to give 
a general proxy or power of attorney (/); but no creditor 
or holder of a general proxy or power of at torney can act 
as a member of the committee until the creditor lias 
proved his debt and the. proof has been admitted. Its duty 
is to supervise the trustee, and to superintend the general 
administration of the estate. It may act by a majority 
of the members present, at a meeting, and a majority of 
its members forms a quorum. A member ceases to be 
such when (i) he retires by delivery of written notice to 
the trustee ; (ii) if he become bankrupt or compound 
with his creditors; fiii) if he is removed by ordinary 
resolution of the oreditors carried at a meeting, seven 
days' notice of intention to hold which has been 

{#) Section 03. Rule 338. 

(f) These persona cannot act until they hold the proxy or power of 
attorney. Section 20 (2) (b). 
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given^. (i'fjl if ho, bo absent from live consecutive 
meetings {«). 

ft is lint necessary that a committor slmulil lie 
appointed, and in its absence I be Hoard of Trade will 
give any proper consent to acts which (he trustee cannot 
of his own power perform-(u). 

D'tlu'S of a TrMUv. Generally, the trustee's duty 
t is to realise the estate to the best advantage, and to 
distribute it as ipiieklv as possible : to have regald to 
the resolutions of the creditnis, and to the orders of the 
Board of Trade ; and to make, no profit in any way 
except what may be specially allowed him as remuneia- 
tion. 

Du h<s ((.v lo the llnuhfiijit s Vruytrhj. He must not 
directly or indirectly puichase the estate, nor may he 
make a profit out of’it. Jle must collect debts and take 
possession of the estate, real and personal. He may 
transfer choses in action, stock, shares in ships, and 
shares and property of the like nature to the same 
extent as the bankrupt might have done (/). 

Dutclnimer (//). This is the formal notification by the 
trustee of his refusal to accept the ownership of onerous 
property. With regard to any pmpeity consisting of 
land burdened with onerous covenants, unprofitable con¬ 
tracts, shares or stock in companies, or of any other 
,property unsaleable or saleable only with difficulty 
owing to it* burdens, the trustee may disclaim the 
property ; but (i) the disclaimer must he in writing 
and signed by tiro trustee ; (ii) it must take place 

(«) Scctkra gg. 


(j-) Net-lion 48. 


(//) Net, ion o4. 
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within twelve months after the firqt appointment of a 
trustee; or, if he has no knowledge of the property 
within a month of his appointment, then within twelve 
months of his acquiring the knowledge ( 2 ); (iii) if the 
property consists of leaseholds he must obtain leave of the 
court, unless the property has not been sublet or mort¬ 
gaged ; and either (i) its value is under £20 per annum ; 
or (ii) the estate is being administered summarily ; or 
(iii) the lessor does not bring the matter before the, court 
within seven days of being served with notice of the 
trustee’s intention to disclaim. If the property has been 
sublet or mortgaged he must apply to the court for 
leave to disclaim, unless notice having been served on 
tho lessor, mortgagee, or sub-lessee, none of them within 
fourteen days require the matter to be brought before 
the court («), 

A person interested may make written application to 
tho trustee, requiring him to decide whether he will 
disclaim or not, and in the event of no disclaimer 
within twenty-eight days the right is gone, and the 
trustee may in consequence become personally liable in 
respect of the property (b). 

The effect of the disclaimer is to release the bankrupt 
and the estate from any liability in respect of the 
property from the date of the disclaimer, and to release 
tho trustee absolutely, notwithstanding previous acts of 
ownership (r); but those who are injured have certain 
rights (d). 

A trustee is buimd specifically to perform a contract 
for the sale of real estate for valuable consideration to 


{*) Swt ion 54 (1). 

(<*) Section 5-4 (.*$) imd Rule 27U. 
(6) Section 54 (4). 


(r) Section 54 (2). 
(f/) See an/e, p. 561. 
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the sar\) exYent as tJic bankrupt could have been com¬ 
pelled to carry it out (r). Jlc cannot disclaim the 
contract ho as to (Moat the cipiitable inlcrcst vested in 
the purchaser under tins contract (/). 

Power* of liti' Trunlec. On his otvn responsibility the 
trustee mav (II sell all or any of the bankrupt's pioperty 
by public or private sale, and may transfer the portions 
sold to the purchaser ; and the trustee is not personally 
liable for selling ponds which are on the debtor's piemises, 
or in his possession, if he does so without negligence and 
without notice that the poods belong to a tliiid person (</); 
(2) pive receipts which effectually discharge the person 
paving: (3) prove for and draw dividends to which 
the bankrupt is entitled ; (I) cxeieise. any power given 
him bv the Act. and execute instruments necessary for 
carrying it out : (5) deal with pioperH of which the 
bankrupt is tenant-m-tail. just, as could the bankrupt 
himself (h). 

With the permission of the, committee of inspection, 
he may exercise more extended powers; viz., he. may 
(1) carry on the business, so tar as is necessary for the 
beneficial winding up of the. estate : (2) bring or defend 
actings relating to the property : (3) employ a solicitor 
or agent to do any particular act,; (4) agree to accept 
a future payment for propertV sold, subject lo such 
security as the committee think lit; (5) mortgage or 
pledge the property to raise money for the payment of 
debts ; (0) compromise claims, whethy by or against the 
bankrupt, and refer disputes to arbitration ; (7) divide 

(0 Ex jmrlc I/oUhauMfn (IK74), L. It. if (li. 722. 

(/ ) In re [I80J j 2 K. H. 018. 

(y) Section HI. 

(h) Section 65, 
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in its existing form amongst creditors such property 
its from its nature is not readily or advantageously 
capable of salo. In no ease must •the permission be 
genoral; it is requisite for each particular act desired to 
be done (/); and in every case the wishes of the general 
body of creditor’s must be regarded, when, such wisli is 
properly and regularly expressed (./'). It nfust hr; remem¬ 
bered that the assistance of the court may always Ire, 
invoked against a trustee who is exceeding his powers, or 
who is exercising them improperly. 

The Trustees Accounts.- These must, be kept in the 
prescribed maimer, and all money received and spent, 
must, be accounted for. 

Money received must, not. be retained by the trustee., 
nor paid into a private account (/■) : and if he retains 
for more than ten days a sum exceeding Cot) without 
the authority of the Hoard of Trade, In’, makes himself 
liable to severe penalties (/). It. should he paid into the 
Bank of England (Bankruptcy Estates Account), and a 
receipt, should be taken by the trustee. Jn some cases 
money may be left, at a local bank. Thus, when a 
debtor has an account at any bank, it is usually kept 
open for seven days after the first meeting ; and the 
general funds of the estate nrav be paid into and out 
of a local bank, if the trustee, on the application of the 
committee of inspection, gets permission from the Board 
of Trade ; or where there is no committee, if the Board'of 
Trade for special masons authorises the trustee to keep 
a local banking account. All moneys received should be 
at once paid into this account; all payments out must 


li) Seel ion 5<i. 

(j) Section <!> (!). 


it) Section 8S. 

{<} Section 8U (5J. 
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btf maSe by cheques to order, every cheque must he 
marked with the name of the estate, and signed by the 
trustee, by one mefhber of the committee, and, if thought 
desirable, bv one other person specially appointed (hi). 

Truxtee'x Mxdv.'. —He must keep (!) a record book. 
This will contain an account of all proceedings and 
information necessary to furnish a correct view of the 
administration, e.g., resolutions of creditors (h). (2) A 
cash book. This must contain the receipts ami pay¬ 
ments as made from day to day, except those falling 
under the next head («). (,'i) A tradin'! account book. 
This only if the trustee is trading for the estate; it 
must contain an account of receipts and payments, of 
which the total weeklv amount, must lie incorporated in 
the cash book ; once in each month it should lie verified 
by affidavit, and (je certified by the committee of 
inspection, or by some member thereof deputed to do 
it by the committee (/j). 

Audit of Armuntx. The accounts are audited by 
two separate bodies, by the committee of inspection, and 
by the Board of Trade. The committee must see all 
book*and vouchers at least once in every three months, 
but it may require them at any time; at the close of 
each audit, it must enter and sign a dated certificate in 
the cash book (</). 

The Board of Trade inspects and audits the accounts 
every six months, and to enable this to be done, the 
thistee must send in the vouchers, the certificates of 

|m) Set-lion Sfl and r. 31*2. 

,(n) Rule .m 


(f>) Rule 337. 

Iliile* 1 302, 3l>3 ; I'oim IH7, 
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the committee, and a duplicate of .the cash' boof:; the 
audited copy is returned to the registrar of the court 
and filed (r). If the trustee lias received nothing and 
made no payments since the last audit, he must send to 
the Board of Trade an affidavit to that effect (s). 

When he sends his first account, he,must further 
enclose a copy of the debtor's statement of affairs, 
marking the amounts realised in red, ami explaining 
the non-realisation of the remaining assets. When 
property is sold through an auctioneer or other agent, 
tho gross amount obtained must be entered, the excuses 
being allowed on the other side (I). 

Trustee's Remuneration .—This is settled by the 
creditors, or bv the committee of inspection, if the 
creditors so resolve. In three cases the Board'of Trade 
will fix the amount, viz., when a fourth in value or 
number of the creditors dissent from the amount fixed 
by the others, when the bankrupt satisfies the Board 
that the remuneration given is unreasonably large («), 
or when the trustee was appointed by the Board of 
Trade. 

The payment must take the form of a percentage 
partly on the amount realised by the trustee, partly 
on the amount distributed in dividend (x). The expenses 
ore allowed separately, unless the resolution states that 
the remuneration is to cover them ; if the trustee receives 
no remuneration, reasonable expenses may be allowed, 
to be fixed by the creditors, with the sanction’ of the 
Board of Trade (y). 

(r) Section 92 ; Rules 3fi4, 3liT>. 

(a) Rule 3<H». 

(0 Rules :\M, 309. {«) Section H2 (1), (2). 

(/) Section 82 (I); Rule 334. (»/) Section 82 (4). 
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The\rustbe mustjiot under any circumstances make 
an arrangement to accept remuneration from the bank¬ 
rupt, or any solicitor, or other person employed about 
the bankruptcy, nor may be make any arrangement for 
sharing his remuneration with such persons (:). An 
agreement wjfh creditors under wfiicli the latter are to 
receive part of*the trustee’s remuneration in augmentation 
of their dividends is a fraud upon the bankruptcy laws 
and illegal (<t). 


DISTRIBUTION OF T11K PROPERTY. 

Generally speaking, a trustee's duty under this head 
is to pay expenses ami preferential debts, then to retain 
a certain amount for contingencies, and distribute what 
is left as ipiieklv as possible. 

Costs and Chnrtjes \h). The.se are payable in a certain 
order, each being entitled to payment in full in the 
order in which tliev come. Amongst the more ordinary 
expenses, grouped as they are entitled to payment, are : 
(1) actual expenses of the official receiver incurred in 
protecting the assets of the debtor, or incurred by him 
or by Jiis authority in carrying on the business, ineluding 
the costs of shorthand notes taken at. the instance of 
the official receiver; (2) certain fees, percentages and 
charges payable under the Sale of Fees; (3) the petition¬ 
ing creditor's deposit; (4) the remuneration of the 
special manager (if any); (5) thff taxed costs of 
the petitioner; (6) allowance made to the debtor bv the 

(j) Section 82 (5). 

(«) farmer « Mart, Ltd. v Mdnr, | Hl|. r »| A. C. HMS. 

(b) Kules 117, ll«. 
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official receiver; (7) trustee’s disbursement!; ($ allow¬ 
ance to the debtor by the trustee (c); (9) trustee’s 
remuneration ; (10) necessary out-of'pocket expenses of 
the committee of inspection subject to the approval of 
the Board of Trade. 

i 

« 

Preferential Debts. —The debts which have priority in 
the windim.' up of companies (d) are given the same 
priority in the bankruptcy of an individual, but in 
bankruptcy the periods of time must be calculated with 
* reference to the date of the receiving order. 

The section (e) also applies in the ease of a deceased 
person dying insolvent, the date of his death being 
substituted for the date of the receiving order (/), but 
the priority given by s. Kill (0) to the payment, of funeral 
ami testamentary expenses is not affected. 

An apprentice or articled clerk, who has paid a fee 
to the master, may, on the latter's bankruptcy, obtain a 
return of money, varying in amount, according to the 
time which has elapsed since he entered the service ; 
or the trustee may, with the apprentice's consent, 
transfer the indenture of apprenticeship or articles of 
agreement to some other person (</). 

By the Friendly Societies Act, 189(1, s. .'55, a registered 
society has a preferential right as regards any claims 
for money or property dirt ate officii in the hands of any 
of its officers, if such officer becomes bankrupt,. The 
right remains, although the moneys cannot be traced 
and ate no longer in the officer's possession (//), and 

(r) Section 58. This must, in the absence of a special resolution of 
the creditors, Ik* a money allowance (r. 380). 

>i) A»U>, pp. 237. 238.' 

(*) Section 33. 

(/ ) Section 33 (3). 


(</) Sect ion 34. 

(It) H* MiiU‘r,\\m) 1 Q. B. 327, 
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although ho ceased -to bo such officer before his bank¬ 
ruptcy (<)■ Such a debt must lie paid in priority to a 1 1 
the other debts o! the bankrupt, including those enu¬ 
merated in s. 33 of tho Bankruptcy Act, 1914. 

Depositors in savings banks ar^ secured against, loos 
by the acts *>r misconduct of any officer employed by 
a similar preferential right in the event of such officer 
becoming bankrupt, (k). 

The court will not approve a composition or scheme 
which does not provide for payment in priority of all 
the above-mentioned debts (/). 

With the exception of the above, and of certain 
deferred debts hereinafter referred to (post, pp. 580, 081), 
all debts proved in the bankruptcyare paid ]«iri passu (in). 

The Txmlhrd .—The landlord is in a peculiar position 
as regards his rent,, Ho has no priority over other 
creditors, unless he has distrained. If he distrains 
before the commencement of (he bankruptcy his distress 
will hold good for the whole rent. If he distrains 
within three months before the. receiving older, he must 
pay the. preferential creditors out of the proceeds of 
tho distress ; if he suffers loss thereby, he, becomes a 
preferential creditor himself for the amount of the 
loss (»), but as against other creditors he can distrain 
for all due to him. If he distrains after the commence¬ 
ment of the bankruptcy, he can do so onlv for six 
months’ rent accrued prior to the adjudication, not 

(.') Be Kilbecl, [191011 K. B 130. 

(A) Savings Bank Act, 1803, a. 14. 

(1) Seotion 10 (1ft). 

(») Section 33 (7). Intercut from the dale of the receiving order 
at the rat* of £4 per rentiim per annum is payable on all debt* proved 
(Hid., >.33(8)). 
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ncluding rent payable in respect of any pbriotTsubse- 
juent to the date when the distress was levied; and 
vhcro tho landlord docs not recover the full rent due 
o him by distress, lie may prove for the balance as 
m ordinary creditor (o). If the trastco remains in 
lossossion without disclaiming, tho landlord may clis- 
;rain for rent accrued due after adjudication in the 
mlinary wav (/>). 

Secured, Creditors. — -A secured creditor is a person 
rnlding a mortgage, charge or lien on the property of 
ho debtor, as security for a debt due to him from the 
lebtor. He has three courses open to him (q), viz.: 
10 may (1) surrender his security and prove for his 
intiro debt; (2) he may realise it, and prove for any 
leficit after deducting the net amount realised; (3) ho 
nay state the particulars in his proof, assess its value, 
ind prove for a dividend on the delicit; but in this case 
•ho trustee may redeem the security at the assessed 
ralue (r). If the trustee does not redeem, the creditor 
nay retpiiro him in writing to elect whether he will 
lo so or no, and the trustee must then, if he wishes to 
redeem, do so within six months. If the trustee is 
dissatisfied with tho valuation, lie may demand a sale of 
the security, on such terms as lie and the creditor may 
agree or tho court may fix ; the creditor may, with leave 
of tho court, amend, if ho can prove that he made a 
bond fide mistake, or that the security has altered in 
value since he put in his proof. Where the secured 

(o) Section 35 (I). 

(p) Ex parte Hale (1875), 1 Oil. 11. 285. 

(?) Bankruptcy Act, 1914, Sohcd. II., rr. 10—18. 

(r) Of. the trustee's power of redeeming when the creditor claims to 
rote at. a meeting, ante, p. Mt. 
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creditol is also the. petitioning creditor, the trustee is 
not entitled to redeem the security at the value placed 
upon it in tho petition. The right to redeem only arises 
where tho value has been estimated for the purposes of 
proving {*). , 

Where the debtor's goods have been pledged os 
security, tho official receiver or trustee may servo written 
notice of his intention to inspect the, goods, and after 
such notice the pledgee must not realise bis security until 
ho has given the trustee! a reasonable opportunity to 
inspect and redeem the goods (/). 

Proofs .—A creditor may prove for all debts and 
liabilities, present or future, certain or contingent, to 
which the debtor is subject at the date of the receiving 
order, or to which he may become subject before his 
discharge bv reason of any obligation incurred before 
that date (u ); e.g., in Hanlg v. Folhergill (a), it was 
decided that a claim could be made for non-performance 
of a covenant to leave in repair, the lease not yet having 
expired. A contingent claim must be estimated by tho 
trustee, subject to appeal to the court; if no estimate is 
possible, the court may, on application, declare the debt 
not jRovablc (//). 

If there have been mutual debts, mutual credits, or 
mutual dealings between the bankrupt and the creditor 
an account must be taken between them and a balance 
struck, and that balance only shall bo claimed or paid'; 
but tho creditor cannot claim tho Inthcfit of any set-off 
where he had notice of an available act of bankruptcy 


U) Inn Vaulin, [180ft] 2 (}. It. Mil. 

. (() Section SO. {') (1888), 13 App. Vm. 3iit. 

1 («) Section 30 (3). (it) Section 30 (4)—(7). 



680 


Bankruptcy. 


at the time he gave credit to the debtor (4. lie line 
of set-off must, be drawn at the date of the receiving 
order, unless the creditor’s right of set-off has been 
stopped at an earlier date by notice of an act of bank¬ 
ruptcy («.). Whero ^hc bankrupt owed a creditor an 
ascertained sum, and before the receiving osder the latter 
had incurred an obligation which ultimately (long after 
adjudication) ripened into a debt, it was held that, on a 
demand by the trustee of the sum due, the creditor could 
sot off the debt duo from the bankrupt (a). So a 
creditor, who has contracted to buy land from the bank¬ 
rupt and who is entitled to specific performance, by the 
trustee, may set off his debt against the purchase 
money (l>). 

The following are not provable (c ): demands in the 
nature of unliquidated damages not arising from a 
contract, promise, or breach of trust; debts contracted 
by the debtor after knowledge by the creditor of an 
available act of bankruptcy ; debts contracted after 
receiving order. 

The following proofs arc allowed, hut dividends on 
them will be deferred until other creditors have been 
paid in full; (i) proof for debt at agreed interest ex¬ 
ceeding 5 per cent., so far as relates to interest in excess 
of 5 per cent. Accounts settled within three years before 
the receiving order may he re-opened if forming sub¬ 
stantially one transaction with the debt proved and sums 
received bv the creditor appropriated to principal and 
interest in the proportion that the principal bears to the 

(x) Section 31. As to unliquidated claims, sec Jack v. Kippim 
(1882), 9 Q. B. i). 113. 

(a) In re Daintrey, [1900] 1 Q. B. 540. 

(b) In rc Taylor, [1910] 1 K. B. 502. 

(c) Section 30 (1) (2). 
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sum payable as inkiest at the agreed rate, and if a 
security is realised or its value assessed after receiving 
order the amount realised or value assessed must be 
appropriated in like manner (</); (ii) certain debts 
within the third section of the Partnership Act, 1890, 
see ante, p. VS ; (iii) proof for money lent by a wife to 
a husband, orliy a husband to a wife, for use in his or her 
trade or business (c). 

A proof should be made as soon as may be ( /) after 
the making of the receiving order, and should be sent 
to the trustee (or otlicial receiver), verified by affidavit; 
all particulars must be given, and vouchers necessary 
to substantiate the claim should be specified, and may 
be called for by the trustee (;/). 

When the proof is sent in, the trustee must, within 
twenty-eight days(/i), admit il, reject it, or require 
further evidence, and unless he admits it. must send 
written notice of his decision, with the grounds thereof, 
to the creditor (i). The court has power to review 
the decision, and may expunge or reduce a proof 
admitted by the trustee, even on the application of tho 
trustee himself (k). Where the trustee has given notice 
of intention to declare a dividend he must, within seven 
days«of a specified date, admit or reject the proof, and 
send written notice thereof to the creditor, who in case of 
rejection has seven days in which to give notice of 
appeal (l). 

(d) Section 00. In a scheme of arrangement the application of 
this section may be excluded (In rc Nepean, [J903] 1 K. Ji. 794). 

(e) Section 3ft. 

(/) To enable a creditor to vote at a meeting, he must send his 
proo( within the time specified in the notice convening the meeting, 
not later than mid-day preceding the date of the meeting (r. 253). 

(p) Schedule TI., rr. 1—t. 

(A) Rule 200. 

til fohftrlnlA Tf.. r. 23. 
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/life. —crest on overdue debts (althoagh not 

agreed for) may in certain cases be included in the 
proof (m). 

Dividends (it).—Thpse are payable to all who have 
proved, tho amount depending upon what remains of 
tho estate after payment of the expenses and the pre¬ 
ferential debts. There may be one or more dividends, 
according as may be found convenient, and the time for 
declaration, though fixed by the rules, may be varied to 
suit the circumstances (o). Due notice must be given 
to the creditors and to the Board of Trade, and the 
intention to distribute must be announced in the Gazette. 

Compositions and Arrangements. 

A debtor may obtain his release by the- acceptance of 
a composition or the adoption of a scheme of arrange¬ 
ment ; tv/., the creditors may agree to take 10s. in the 
£ payable by instalments and guaranteed by satisfactory 
persons. This may take place even after adjudication 
in bankruptcy (p ); but as a rule it precedes this, and 
is consented to at a specially called meeting, which may 
be the first meeting. Tho procedure is as follows (q ): 
The debtor must submit to the official receiver in writing 
his proposal as soon as may be after the receiving 
^ order (r), and the official receiver must then call a 
meeting of creditors, accompanying his notice with a 
report on the schepie ; the meeting must be held, before 

(m) Schedule II., r. 21 

(ii) Seem 268—271. 

(o) Rule 268 (4). (p) Section 21. 

(a) Section 16. 

(r) Usually within four days after the specified time for lodging the 
statement of affairs. ■> 



L’OMPOtilVlONS AND ASKANOKMtilM'S. 683 

the c&clusion of tjio public examination. If accepted 
at this by a majority in number and three-fourths "in 
value of those who have proved, the sanction of the 
court must then be obtained to the scheme, but not till 
if tor the public examination is concluded (#). The 
court cannot assent to the scheme*unless it considers the 
proposals reasonable, and calculated to benefit the 
general body of the creditors. And if the court would 
be bound to refuse the bankrupt his discharge, it must 
refuse its consent to a scheme. Further, if any of the 
facts disentitling a bankrupt to an immediate dis¬ 
charge are proved (f), the court’s power to approve the 
arrangement is gone, unless the scheme provides 
reasonable security for a dividend of at least 5«. in 
the £ on all the unsecured debts provable against the 
debtor’s estate; t.e., provable at the time when the 
scheme comes up for approval. So that if any creditors 
have released their debts, those debts can he dis* 
regarded (u). It is no ground of objection to a scheme 
that a withdrawing creditor lias released his debt upon 
the terms of obtaining a security from a third person, 
even though he is thereby placed in a better position 
than the other creditors, provided the arrangement was 
not, made with the knowledge and on behalf of the 
debtor (»). As a general rule, the reloases must be 
absolute and the circumstandbs under which they were 
obtained must be fully disclosed (a-); but there may be 

(«) The desire uf the creditors in uot uf itself sufficient to induce the 
court to approve the scheme {Ex parte llecd and Bowtn (1886), 
17 Q. B, D. 244). 

(<) See ante, pp. 5J8-550. 

(*) In re E. A. B., [1902J1 K. li. 467. Every scheme must provide 
for the payment of certain debt* in full, see ank, p. 677. 

{v) In re E. A. B., ( 1902] 1 K. B. 457. 

, (z) In re Pilling, [1903] 2 K. B. 60. 
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cases in which a conditional witnarawal wilFsuCfjte (y). 
Not will the court refuse to approve a scheme on the 
ground of the debtor's misconduct unless it is of such a 
character as to make it against public policy to sanction 
the scheme (z). If the consent of the court is giveif 
the receiving order is fiischarged, and the adjudication, 
if made, is annulled, and the bankrupt's property 
reverts to himself or goes to such person as is nominated 
in the scheme; the debtor thereafter being released 
from all liabilities from which a discharge would have 
roleasetl him, subject, however, to the terms of the 
scheme. 

The trustee under a scheme is, so far as possible, in 
the same position as the trustee in bankruptcy ; but be 
must adhere to the terms of the arrangement. 

Powers are reserved to the court to annul an arrange¬ 
ment if it fails to be workable, or if the debtor does not 
carry out his part of it (a). 

Sometimes creditors arrange with the debtor outside 
the provisions of the Bankruptcy Acts, but in such a 
case the rules of bankruptcy do not apply, and thq 
debtor is released from the claims only of those who 
assent to the scheme. The arrangement is a contract 
and subject to the general law relating thereto. [kny 
secret preference given or bargained for by any creditor 
entitles the others to recede from the arrangement. By 
the Deeds of Arrangement Act, 1914, a deed of 
arrangement is void unless it is registered at the Bills of 
Sale Office within a time and according to the rules fixed 
bv the Act; and if made for the benefit of creditors 

(j) I„ re Flew, [19031 1 K. B. 278. 

(z) In re K. A. H„ (IU02] I K. B. 457. 

(a) Section 16 (III), 



BANKRUPTCY OK' FARTNERSIIIPH AND PARTNERS. 589 

genert^y il is also void unless assented to by a majority 
in number and value of the creditors before or within 
21 days after registration. 

* Bankruptcy of Partnerships and Partners. 

As a wholly the rules governing the administration of 
the estate of an individual apply to that of a firm, hut 
in some respects there are variations. In ordinary cases 
a receiving order may be made against a firm (b), but 
it operates as an order against oarli individual member, 
and the court will order discovery to he made of the 
names of the partners. 

The statement of affairs must he presented as in 
ordinary cases, but each partner must file a statement 
as to his own separate estate (c). The adjudication is 
made as against the individuals by name and not 
agaift.t the lirm (d)f 

Tho first meeting is attended by the joint creditors 
and by tho creditors of each separate partner's estate, 
the joint creditors appointing the trustee(e), each 
esftate being entitled to its own committee of inspection. 
Tho trustee's remuneration is fixed by each estate 
separately. 

Adllninistratiou of the joint and separate esfales is 
dealt with anle, pp. 191 el scq. • 

Administration of Estate of Deceased 
Insolvent. 

The legal representative of a deceased debtor or any 
creditor whose debt would have been sufficient to support 

(,/j Hale 288. 

(e) Ktiie 2fM. 


{ b ) Serf ion 1111; Rule 285. 
(e) Rub 287. 
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a bankruptcy petition if the debtor had bcctf aline may 
petition to have the estate administered in the local 
court of bankruptcy; or if an administration on the 
equity side is in progress, the court may transfer it to 
bankruptcy. 

The creditor who ‘desires an administration order 
must verify his petition by affidavit, and mast Bhow that 
thero is no reasonable probability of the estate being 
sufficient for the payment of tho .debts owing by the 
deceased. Notice to the legal personal representative 
of the presentation of a petition is, in the event of an 
order being made, equivalent to notice of an act of 
bankruptcy. 

The official receiver becomes trustee, unless the 
- creditors by ordinary resolution appoint a trustee (and 
committee of inspection also, if so desired), and he 
must pay funeral and testamentary expenses in priority 
to every other debt; he is entitled to have detailed 
information as to the assets and liabilities given him by 
the executor or administrator, and may ask of them 
every information he requires (/). 


Small Bankruptcies. 

If the estate is under- £300, and a receiving order is 
made, the court can ordisrtl “ summary administration," 
in which case tho estate is administered by the official 
receiver as trustee, jpid without a committee of inspec¬ 
tion, but by ajpci^i^olution the creditors may select 
a trustee and have tho estate administered in the 
ordinary way (y). 

(/) Section 130 

\g) The procedure to regulated by s. 12 
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WHfen a judgment has been obtained in a county 
court and the debtor is unable to pay, and his debts 
amount to not more than £50, the county court may, 
without putting the estate into bankruptcy, make an 
ftrder for their payment by instalments or otherwise, 
and either jn full or to such an extent as may seem 
Just (A). 

(h) I’ankmptry Aft, ] x. 1 '22. 




J’AKT V. 

ARBITRATIONS. 


Arbitrations arc now mainly governed by the 
Arbitration Act, 1889, and references to sections through 
out the present chapter arc to the sections of that Act. 
An agreement to refer matters in dispute to the judgment 
of a third person is called a submission, and under the 
Act a submission is defined as a “ written agreement to 
submit present or future differences to arbitration 
whether an arbitrator is named therein or not ” (a). A 
company's articles of association' may constitute a 
sufficient submission in writing between the company 
and its members (b). The parties to a submission must 
show an intention to be concluded by the decision of the 
arbitrator, and accordingly there must be a “ difference ” 
between them; a mere valuation is not an arbitration. 

There are four methods in which an arbitration may 
be brought about, viz. : 

1. Under Order of the Court by Consent. —In any 
action, if all the parties consent, the court may order 
the whole matter to be tried before a special referee or 
arbitrator, or before an official referee or officer of the 
court (c). 

(а) Section 27, 

(б) Hickman v. Kent, tic. Shcep-hrecdn* Asiociaiion, [1016] 
I Ch. 881. 

(<*•) Section 14 fa). 
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'(v 

2. Under Compulsory Order of the < Wh - Bubjoct 
bo the right to liuvo the case tried by jury, the court 
may refer any quest ion arising in an action for inquiry 
>r report to anv official or special referee (</). 

The court may refer the whole action or anv question 
wising tlicr»in for trial (I) if prolonged examination of 
documents or scientific or local examination is required ; 
2) if the question in dispute is wholly or in part matter 
if account (e). 

3. By certain statutes the parties are given an option 
to refer disputes, and in some cases the reference is 
made compulsory. The Arbitration Act. 1889, applies, 
lixeept in so far as it is inconsistent with the provisions 
of the special Act (/). 

4. By Consent out of Court. —Submissions may be 
made— 

(H^Orally. 

(b) By writing not under seal. 

(c) Under seal. 

It is desirable that a submission should be, in writing, 
but not necessary except for a submission under the 
Arbitration Act, 1889. A submission under seal is 
accessary if it refers to an act which must be performed 
by deed or if it is to bind a corporation. 

A submission, unless a contrary intention is expressed, 
is deemed to include the following provisions (g): 

(a) The reference shall be to a single arbitrator, if 
not otherwise provided. 

(b) If the reference is to two asbiliators, they may 
appoint an umpire at any timo within the pciiod during 
which they have power to make an award. 


(d) Section 13, 

(f) Section 14 (M, {<■). 


{/ ) Section 24 
(«/) Schedule |, 
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(c) Arbitrators must make the. award in writing 
within three months, unless by writing they enlarge 
the time for making the award. 

(d) If the arbitrators allow their time to expire 
without making the pwanl, or give notice in writing 
that they cannot agree, the umpire may o.iter on the 
reference in lion of the arbitrators. 

(e) The umpire must make his award within one 
month after tho time of the arbitrators has expired, 
unless, bv writing, he enlarges the time for making his 
award. 

(f) and (g) The arbitrators or umpire may examine 
parties and witnesses on oath and require the production 
of books and documents. 

(h) Tho award shall he final and binding on the 
parties. 

(i) The costs of the reference and award shall be in 
the discretion of tho arbitrators or umpire. 

The Submission (/i). 

t> 

Effect of a Submission upon Action.—X submission to 
arbitration will not necessarily bar legal proceedings; 
but K a party commences an action the court may, on 
the application of the other party, stay the action if the 
applicant has not taken rfny step in the action (except 
putting in an appearance), -and there is no sufficient 
reason why the dispute should not be referred, and the 
applicant is ready aqd willing to do all things necessary 
to the proper conduct, of the arbitration (i). 

(A) Every submission requires a 6 d. stamp, unless the subject* 
matter is not of the value of £5, when no stamp is necessary (Stamp 
Act, 1891, ss. 1, 22). 

(t) Beotion 4. 
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Upon an application to stay an action, it is lot the 
plaintiff to satisfy the court, that there is sufficient 
coason why it sho'uld be allowed to proceed. Primtl facie 
jt is tho duty of the court to act upon the submission, 
but the court will exercise its discretion after considera¬ 
tion of all the circumstances aiuf will not force a party 
to arbitration if there is a risk of substantial injustice 
bourn done to him. So, where contractors bad agreed 
to refer disputes to the building owners’ engineer and a 
dispute of a substantial character had arisen, in which 
there would be a probable conflict of evidence between 
the contractors and the engineer, the court, refused to 
stay an action by tho contractors. The. position of 
judge and witness, in which the engineer had put himself, 
although without any fault of his own, made it impossible 
for him to act as arbitrator with any regard to judicial 
diMUjrum (k). 

If the court has refused to stay an action, or if no 
application to stay it has been made, t he com I, has sole 
jurisdiction to decide the dispute, and it w 111 not tolerate 
•arbitration proceedings with respect to that dispute 
while the action is pending (/). 

Although in general an agreement to refer to arbitra¬ 
tion docs not oust the jurisdiction of the courts, the 
parties may stipulate that, no right of action shall accrue, 
until the amount, of the deht'or damages has been ascer¬ 
tained by arbitration, so that, a reference to arbitration 
will be a condition precedent to the right to sue, and the 
non-observance thereof will nffojd a defence to the 
action (»»). If, however, a party repudiates the contract 

ft) Bristol Corporation v. John Airtl di Co., [lyi.'ij A. C. 241. 

(1) DoUman & Hon* v. 0*seU Corporation, [1912J 3 K. B. 257, C. A. 

<pt) Scott v. Avery (1855), 5 H. L. C. 811. 
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in tolo, ho will bo precluded from setting up the arbilf ation 
clause as a defence to an action (a); but this does not 
apply where a party admits the existence of a binding 
contract, although he denies liability under it (o). 

Alteration and Enlargement .—A submission may be 
altered by agreement between the parties, but the 
arbitrator has no power to alter its terms. The court 
can amend so as to give effect to the real intention 
of the parties, but not so as to introduce new matter. 
The time for making an award can be enlarged by older 
of the court, whether it has expired or not, and that 
although tho award was made after the expiration of 
the time limited (p). 

Revocation of Submission. —A submission (unless a 
contrary intention is expressed) is irrevocable except bv 
leave of tho court (q). The court will give leas'? to 
revoke a submission for good cause— e.g., misconduct 
of the arbitrator, or improper admission or rejection of 
evidence. In references by consent out of court, tho 
death of cither of two parties will, in the absence of 
agreement to the contrary, revoke a submission, but it is 
usual still to insert a clauso in the submission providing 
that in the event of the death of one of the paities the 
award shall bo delivered truhis personal representatives. 
In references under ss. 13 & 14 of the Arbitration Act, 
1889, the death of a party docs not revoke the sub¬ 
mission (r). The bankruptcy of one of the parties docs 

v 

(«) Jureidini v. National British, etc. Insurance Co., [1915] A. C. 
593, C. A. 

(o) Woodall v. l\arl Assurance Co., [1919] 1 K. B. 593, C. A. 

(p) Section 9. 

( 9 ) Section 1. 

(r) R. S. 0., Order XVI t., r. 1. 
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not mSossftrily revpke tho submission, but it may be 
ground for an order bv the court revoking it. 

The Arbitrator and Umpire. 

The Arbitrator.— Any person, may bo appointed 
arbitrator, mid an interest in the subject-matter known 
to both parties at the time, of appointment is no 
objection (s). Secret interest or bias renders an 
arbitrator unfit, and lie can lie icmoved bv order of 
tho court (t). Similarly where an arbitrator or umpire 
has‘misconducted himself the couit will remove him 
and set aside the award [it). 

Joint Arbitrators. If the refeience is to several 
arbitrators, they must act together, and must sign tho 
award simultaneously (j ), for an arbitrator cannot 
delegate Iris authority even to his co-arbitrators. If one 
refuse to act, the others can make no valid award (»/). 

The Umpire — his Appointment— If the reference is 
to two arbitrators, they may appoint an umpire at any 
time within the period during which they have power 
to make the award ( z ). If they fail to do so any party 
may # serve the arbitrators with a written notico to 
appoint, and if tho appointment is not made within 
seven clear days, the court? may appoint («). The 
duties of the umpire commence when he is called upon 
to act, not whep he is appointed. 

(a) Johnson v. dim pc (1817), 5 flow. 247. 

( t) llcddow v. Btddow (1878), 0 (,'h. 1). 8!). 

(«) .Section 11. 

(x) Ead* v. William* (1855), 24 L. J. Ch. 5:il. 

(y) Little v. Norton (1841), JO I,. J. C. I*. 88. 

(z) Rohnliile 1 (li). 

(c) Section 0. 
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Sometimes a third arbitrator is appointed instead of 
an umpire; in that ease his duties commence at once, 
and all three arbitrators must agreo to the award and 
sign it (b). If the objection to the execution of the 
award is only formal^ the court may remit the award 
to the arbitrator for corrections. 

Duties.--Thu umpire eiders on the reference in lieu 
of the arbitrators. He must decide tho whole matter 
between the parties, and not particular points upon 
which the arbitrators cannot agree. The umpire must 
make bis award within one month after the time 
allowed to the arbitrators, but the court has power 
to enlarge this time. The umpire has the same powers 
and is hound by the same rules as the arbitrators. 

Proceedings before the Arbitrator .—The arbidder 
has, with regard to the parties to tho submission,’the 
powers of a judge, and the proceedings resemble those 
of an action (c). The attendance of witnesses and 
the production of documents can be enforced Ijy 
Bubpresna (d), and disobedience is a contempt of court. 
Any person giving false evidence is guilty of per¬ 
jury (e). The arbitrator may, at his discretion, exclude 
persons who are going to he examined before him 
during the time that arty of the other witnesses arc 
giving evidence. A lay arbitrator is generally allowed 
to have a legal adviser to sit with hinji or assist him 
during the hearing., 

(6) United Kingdom Mutual Association v. Houston, [1896]1 Q. B, 
567. 

(c) In re Knock arul Zuretzbj, Dock cfc Co.'s Arbitration, [1910] 
1 K. B. 327. 

(cl) Perjury Act, 1911, s. 1. 

(e) Section 22. 
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An Vbitrator may, generally speaking, take skilled 
advice, but it is not advisable that, he should do so 
without the conscftt of the part ics. Whore an arbitrator 
is authorised to appoint an accountant, “ if not objected 
fl) by the parties,” he may not^appoint one. without 
communicating with tlio parties!/). As regards 
evidence, the arbitrator or umpire is bound to observe 
the rules of evidence no less than judges (</). • The 
arbitrator must hear both sides, and take evidence in 
the presence of both parties, lie should receive all the 
evidence tendered, taking notes of everything material, 
but if he rejects evidence under a mistake as to its 
value it is not sufficient ground for setting aside the 
award ; similarly, if he receive evidence upon matters 
not coming within the scope of the reference, his award 
will not on that ground alone he set as idc (h). lie has 
no •is'jit to call a .witness without the consent of ike 
parties (g). 

Special Case. —If any ipieslion of law arises in the 
course of the reference, the arbitrator may at any stage 
of the proceedings “state a ease” for the opinion of 
the court or a judge; and if the court or a judge so 
directs, the arbitrator is obliged to do so (/). If the 
arbitrator refuses to state a case and makes his award 
summarily so as to preclude an application to the court, 
that is misconduct, and the award may he sent hack 
with an order to state a ease (k). 

(/) In re Tid.mil (IS(U), 33 Ban. 213. 

to) In re Enoch ami Zaretsky, Rack <t- Co.'s Arbitration, sapra. 

(!) Falkingham v. Victorian Railway Commissioners, [KWO) A. C. 

462 . 

It) Section 19. 

(A) Rc Palmer A Co. and Hasten, [1898) I Q. B. 131. 
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Where a ease is stated on a question arismg.m tno 
course of the arbitration, under section 19, the High 
Court only acts in a consultative Capacity, and its 
decision is unappealable ( l ); but if the arbitrator acts 
on tho opinion so expressed and incorporates that 
opinion in his award, if that opinion is cnameous, the 
award will be bad on the face of it and subject, to review 
by a higher tribunal (m). 

The arbitrator may also state his award in the form of 
a special ease (»); lie is then fund us officio, and flirt 
court pronounces judgment upon the facts found by 
him. Tho decision of the court is appealable in tb<> 
usual way (o). It is, however, competent for an arbitral'" 
to state his award in the form of a special case witha 
limited time for setting it down for hearing and with a 
alternative final award which is to become operatic, 
if the caso is not set down within the time limited (a). 

Tub Award. 

Form mill Requisites of the Award .—Tho arbitrato. 
should decido all matters submitted to him under the 
submission, but he should not go beyond them; ih 
he transgress in either respect the award is void, hi, 
Boon as the arbitrator has executed the award’, Ik* 
should give notice to tliy parties that it is ready to 
be delivered. No precise form of award is necessary, 
but tho award must be in imtiiuj, unless the submission 

(l) Rc Knight and Tabernacle, etc. Building Society, (1802] 2 Q. B 
013. 

(m) British Wedingboute Electric , etc. Co. v. I'ndrrground Electric 
Fails., [1912] A. C. 073. 

(») Section 7 (b). 

(o) Be Kir Ideal ham focal Board. [1893] 1 Q. IV 37.7. 

{p) Re Olympia Oil and ('ah Co., and MacAndretc Monland & Co., 
[1918] 2 K. B. 771. 
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provides to' the contrary (q). All awards arc chargeable 
with a uniform stamp duty of ten shillings (r). 

The chief requisites of an award are three in number, 
viz.: 

Firstly, the award must be cerium in meaning, so that 
the parties do the reference can understand how they 
are affected fiy it; but the court will assist the parties 
to interpret it, if possible, and make any alterations 
necessary to make the meaning clear. If its meaning 
cannot be interpreted, the award is bad. 

Secondly, the award must he final: that is to say, the 
arbitrator can only make one award, except where 
several matters are referred, and the submission 
authorises a separate award on each. The award 
must be complete in itself and must be made atone 
time. 

T>'dly, the award must be [instable and reasonable, 
e.g., an award that a parly should deliver up a deed not 
in his custody or under his control would be void. 

If the award is bad in putt it. is not necessarily void ; 
if the good can be separated from the bail, the latter 
alone is void, as where an arbitrator has awarded on 
some matters not within the submission ; but if the 
two^iarts arc not separable the whole award is void. 

Referring Back the A wurd. —The court may remit 
matters referred to the reconsideration of the arbitrators 
or umpire (*) f they must make their award within 
three months after the date of the order for remission (t). 
The grounds for this are : 


it]) Schedule 1 (ej. (.) Seotiou 10. 

\t] Revenue Ad, MW,«. 0. (i) Schedule 1 (<■), 
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(a) Any defect sufficient to empower the <our/& set 

it aside («). 

(b) For omission through inadvertence. 

(c) For formal defects. 

(d) For mistake admitted by the arbitrator. 

(e) Where new a/id material evidence has been 

discovered. ' 

This power applies not only to references by consent 
out of court, but also to references by order of the 
court (x). 

Setting Aside the Award. —Among the grounds upon 
which an award may be set aside are the following :— 

(1) Where the arbitrator or umpire has misconducted 

himself, or the award has been improperly 

procured (ij). 

Irregularity in the conduct of the proceedings, although 
the arbitrator may not have acted from any coifupi or 
improper motive, is misconduct within the meaning of 
section 11 (2). Thus, an award will not stand if the 
arbitrator hears one party and refuses to hear the other ; 
if he holds private communication with one party on the 
subject-matter of the reference; if he examines witnesses 
on one side in the absence of the other party, unless 
justifiably proceeding ex parte; or if he examines 
witnesses in the absence of both parties. 

(2) If the award is uncertain or not final. 

(3) In a compulsory reference if the arbitrator makes 

a mistake of fact or law. 

In a reference by consent the court will not set aside 
Hie award for mistake, unless it is bad on the face of it 
in point of law; the decision of the arbitrator is L ' 0 ' 

(n) See below. (*) Section 111. (y) Section 11 (t)'' 



the Ayvabd. 


590 

b&h*i| matters of law and in matters of fact. Tito 
parties have selected their own tribunal and they must 
accept its finding* he it right or wrong (:). 

The court will not grant an application to set aside 
Ao award unless convinced of its necessity, hut will 
rathor remit # the award under s. lit. 

Enforcing an Award. —An award may. by leave of 
the court, be enforced in the same manner as a 
judgment (a): 

(a) By action on the award. (This is the only 

remedy where the submission is not. in writing.) 

(b) Bv attachment. 

(c) By execution. 

The court will also grant specific performance of an 

award. 

(ioslf of A ward’and Remuneration of Arbitrator .— 
The costs are in the discretion of the arbitrator or 
umpire, who may direct how they aie to bo paid (6), 
but when the submission provides that the costs shall 
abide the event, the arbitrator has no power over them, 
otherwise he should deal with the costs in his award. 
The^arbitrator may fix his own charges, and provided 
he does so in and as part of his award, they cannot 
be taxed; he has a lien on the award and submission, 
and may retain them until his charges are paid. He can 
also recover jeasonable remuneration by action, if 
necessary ; for the appointment of ^person as arbitrator 

(*) UoigHneon v. Fernie, 3 0. B.(k. a.) 180; and Britieh Wetting- 

Jkonit Electric, etc. Co. v. Underground Electric Haile., ante, p. SflS( 

i,) Section IS. 

A) Schedule 1 (i). 
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in a mercantile dispute raises an implied promisojhy tlie 
parties to the submission to pay for his scrvicos. Thus, 
the unsuccessful party to an arbitration must pay the 
remuneration of an arbitrator appointed bv the other 
side, if so ordered by the umpire under his award, au8 
the arbitrator can suh for the amount in question (r). 
The same principle applies with regard to tfne remunera¬ 
tion of an umpire appointed by the arbitrators. 

(«*) Ctampion anti Unit v. Ridley <(• Co. ; Brown v. fAandorery 
Terra Cotta Co., TAm i 'ted (25 T. L. It. K23. 
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[Those Subjects <to imt imuim* \n ittiin the nirrieulum for 
to* inal Examinations of (lie Charteml Aeeounlants, 
Hie Incorporated Accountants anil Auditors, or the 
Institute of Bankers, lint lliey have keen inserted in 
the Appendix of thin Work in view of the lepiesenta- 
tions made liy those eonneeled with eeitain other 
Examinations.] 




( 003 1 


PATENTS, TRADE MARKS, MERCHAN¬ 
DISE .MARKS, AND VOPVHKJHT; , 


PATENTS. 

TllGKK is a common law right inherent in the Crown to 
grant to a subject the monopoly of a trade or manufacture. 
This right wus restricted bv the .Statute of Monopolies, 
1623, but the. prerogative of the Crown to grant letters 
patent for the sole working of new t rades or manufactures 
to the true inventor for a period of fourteen years or under 
was preserved. This right forms the basis of the existing 
patent law which was amended and consolidated by the 
Patents and Designs Act, P.HI7. 

Iptfgfs patent may be obtained (I) by inventors in the 
United Kingdom; (2) by persons in the United Kingdom 
to whom an invention has been communicated from 
abroad ; (3) by legal representatives of deceased inventors ; 
(4) b y persons belonging to those foreign states or colonies 
which have joined the International Convention for the 
Protection of Industrial Property («). 

Patent agents must be registered and are liable to be 
strudfc o££ the register by the Board of Trade for professional 
misconduct. No person can actors a patent agent unless he 
resides in the United Kingdom. 

The applicant for letters patent must, in the first instance, 
produce either a provisional specification of his invention 
or a complete specification. The patent is ultimately 
dated as of the date of the first application. The specifica¬ 
tion is referred to an examiner for its first examination; 

(«) The Convention was signed at Paris, March 20tb, 1883, and was 
modified by an Additional Act signed at Brussels, Deccrnbef 14th 
1900 . Great Britain joined in 1884. 
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he reports to the comptroller. In the tease of a provisional 
specification the examiner has to inquire into the nature of 
the invention generally before allowing the application; 
it his report is satisfactory a complete specification must be 
left within six months, which must be properly described, 
and conform to the provisional specification. When the 
first application is accompanied by a complect! specification 
the examiner lias to see that the invention has been described 
in the proper way and is in accordance with the rules of the 
Board of Trade. The first examination, whether iu two 
parts or one, is followed by a blither investigation in order 
to discover if the invention has been claimed or described 
in any previous specification, and includes (since the IPO" 
Act) an inquiry into specifications which may have been 
lodged at the Patent Office before the specification in 
question though not published. There is a right of appeal 
from the examiner to the comptroller, and from the comp¬ 
troller to one of the law olliceis of the Crown. The patent 
is then accepted. 

After acceptance the grant of letters patent Huy be 
opposed by persons interested on the following grounds: 
(1) that the applicant has obtained his invention from or 
iu fraud of the opponent; (2) that the invention has 
been claimed in a complete specification made witbin 
the last fifty years; (3) that the complete specification 
in question is insufficient; (1) that the applicant in his 
complete specification claims something different to.what 
is described iu the provisional specification, and that the 
opponent has applied for a patent for this further 
invention in the interval. The opponent will not be 
heard to say that the invention was obtained from him 
abroad. The hearing takes place before'the comptroller 
with the right of appeal to one of the law officers. The 
comptroller may order the applicant to make general or 
specific references to prior claims for patents (for the 
ground of opposition U the repetition of a claim, not the 
infringement of an earlier by a later patent), or (since 
the 1907 Act) refuse to grant a patent altogether. 
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Persdbs residing «cmt of the I'niled Kingdom run 
(since the 1907 Act) obtain British patents either in their 
own mines or by Sieuns of an agent who is the importer 
of the invention and a trustee for the leal inventor. 
Arsons living in the colonies or states which have joined 
the International Convention nan* apply to have their 
patents dated#* of the same date as the earliest protection 
in the colony or state concerned if filed within twelve 
months and accompanied bv a complete specification. 
The subsequent proceedings are the same as in a British 
application. 

Patents may lie sealed within a few days after their 
final acceptance, and must be sealed within fifteen 
months from the date of application (subject to ceitain 
allowances). If a patent lapses in this way fluougli 
inadvertence it, may now be restmed, though prior to 
the 1907 Act this lequircd an Act of Parliament. The 
patent is granted for fourteen years, bill the term may 
Ire (intended. < 

Alter*a patent has been applied for or granted the 
patentee may apply fur a patent for an improvement in 
iris invention as a patent of addition which lasts for us 
long ns the original patent, and for which no blither fees 
ui% charged. A patentee is also allowed, under eerfain 
circumstances and within certain limits (precisely set, 
out in the Act, ss. 21 'J'l). to make amendments of his 

patent. 

Revocation of a patent may be ordered either by the 
comptroller or the Board of *Trade, or the Court of 
Chancery. Application to the comptroller must be made 
within two months by a person who would have been 
entitled to oppdse and on the grounds upon which the 
grant of the patent could have been opposed. 

Any person may apply to the comptroller for the 
revocation of a patent which is being exclusively worked 
outside the United Kingdom after four years from the 
date of the patent; and if a patentee is not working his 
patent adequately or is prejudicing any, trade or industry, 
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any person may apply to the Board *>f Trade for A revo¬ 
cation of the patent or for a compulsory licence. After a 
prima facie case has been made out the Board of»Tradc 
refers the matter to the court. The court, generally, has 
power to make an order for revocation on any of tUc. 
grounds on which the»eomptroller or the Board of Tiadu 
could, and also on a number of other gitgrtids, such as 
that the alleged invention is not new, or that it is not a 
manufacture; petition for revocation may be made bv 
the Attorney-General or by any person alleging that the 
patent, was obtained in fraud of his rights, or that, lie was 
the true inventor, or that he had exercised the invention 
before the date of the grant. 

Patentees are now forbidden to impose restrictive 
conditions (such as were common before the 1907 Act) on 
the purchasers of patented articles or on licensees, and 
they aro now allowed to abandon their patents. 

In actions of infringement (by the 1907 Act) the 
grounds of defence have been extended, and the defendant 
may counterclaim for revocation; a person threatened 
with an action of infringement may mititute proceedings 
himself if the patentee does not bringnhis action within 
a reasonable time. it 

A register is kept at the Patent 0.;ico of proprietors 
of patents, their mortgagees, and licensees, of equitable 
assignments and options, and of notices as to amend¬ 
ments and payment of fees. The court has power to 
rectify the register. It is not clear how far registration 
is necessary to protect the title of an assignee. Cd-owners 
of patents may not separately grant licences. On the 
death of a co-owner the legal estate in tho patent counts as 
personalty. 

The Crown, the War Office, and (since tho 1907 Act) 
the Admiralty have the right to use patents on paying a 
aura fixed by the Treasury. 

It is a criminal offence, punishable on summary con¬ 
viction by a fine of £5, falsely to represent, that an article 
is patented. 
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Destgh means “ uny design (not being a design (or 
a sculpture under the Sculpture Copyright Act, 1814), 
applicable to any article whether the design is applicable 
for the pattern or for the shape or configuration, or for 
the ornament thereof, or for anv two or more of such 
purposes, and by whatever moms iteix applicable, whether 
by printing* jminting, embroidering, wearing, sewing, 
modelling, casting, embossing, engraving, staining or 
any othor means whatever, manual, mechanical, or 
chemical, separate or combined." Copyright by regis¬ 
tration of desigtts lasts live years; the design must, be 
entered irr one of fourteen definite classes according to 
its material. Kxaet drawings or photographs must, be 
sent to the comptroller before a certificate ix issued. An 
appeal lies from the comptroller to the Hoard of Trade. 
The proprietor of the design, whether or not, he is the 
author, may apply for registration. Designs need not 
be marked, but if they are not marked the proprietor in 
an action of infringement, must prove that the infringer 
knerf oMie copvrigTit. ft, is a criminal offence falsely 
to represent that a design is registered. 

The provisions relating to the International Convention 
apply to designs as well as to patents, and a registered 
design may be revoked if it is used abroad and not in the 
United Kingdom. 


Tax ok Maiiks. 

At cofttmon law there is a right of action against, anv 
person for “passing off” goods as those of another 
person; the usual method of “ passing off ” is to adopt 
or to imitate the “mark” which that other person 
generally applies to his goods for the purpose of identifying 
them. The Trade Marks Act, 1!X>5, consolidating and 
amending previous legislation on the same subject (especially 
th* Trade Marks Registration Art,, 187. r >, and the Patents, 
Designs and Trade Marks Act., 1883), has for its object to 
fix thp proprietorship of a trade mark ; the registration of n 
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person under the Act as proprietor of a trade, mafic gives 
him the exclusive right to the use of the trade mark, conse¬ 
quently if another person adopts this mark or an imitation 
of it, the registered proprietor has a right of action for 
infringement, and in an action of “ passing off ” (the tv*> 
actions are. usually combined) the adoption of a registered 
trade mark is conclusive evidence against ffic defendant, 
The Act of 1883, by connecting trade marks with patents, 
had given colour to the notion that t.rado marks were 
monopolies, the number of which should be limited; the 
Act of 1905 is based on the idea that goods of different 
qualities but of apparent similarity should be clearly distin¬ 
guished from one another in tire interest bot h of the manu¬ 
facturer and of the purchasing public. 

The Act first, provides that, there shall be a register 
of trade marks under the management of the Comptroller 
General of Patents, Designs and Trade Marks, who is 
called the Registrar. A trade mark can only be registered 
in respect of particular goods or classes of good^.and 
must contain or consist, of at least one of the following 
essential particulars: 

(1) The name of a company, individual or firm repre¬ 

sented in a special or particular manner ; 

(2) The signature of the applicant for registration *or 

some predecessor in his business; 

(,•)) An invented word or invented words ; 

(1) A word or words having no direct reference to the 
character or quality of the goods, and not being 
according to its ordinary signification a geographical 
name or a surname ; 

{'<) Any other distinctive, mark, but. a name, signature, 
or word other than such as fall within (1), (2), 

(3) or (-1) “shall not, except by Order of the 
Board of Trade or the court, bo deemed a 
distinctive mark. 

An exemption is made for trade marks existing before 
August 13th, 1875, and provision is made for allowing 
colours t,o be considered distinctive marks, 
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Any person olaimjpg to be the proprietor of u trade 
mark who is desirous of registering the same must apply 
in writing to the jegistrar. There is it right of appeal 
from the decision of the registrar either to the Board of 
Tiade or to the court at the option of the applicant. 
After tho application has been accepted it is advertised 
by the regiiKrar. Any peison may within one month 
from tho date of tho advertisement give notice to the 
registrar of opposition to the registration of the mark, 
cither on tho ground of its resemblance to an existing 
trade mark, or as not being sufficiently distinctive. Tho 
matter is decided by the registrar subject to appeal to 
the court or, with the consent of the parties, to tho Board 
of Trade. The court is tho Chancery Division of the High 
Court of Justice. 

Under tho 1905 Act it is now possible for the pro¬ 
prietor of a trade mark to “ disclaim ” part of his mark 
and to limit his rights only to the other part. This 
save^ him from liability to opposition on the ground 
that* hi^ trade rnarlf lacks the essential features; for 
part obviously might not be distinctive though connected 
with or, perhaps, printed over a distinctive mark, and 
he would have no wish to asscit proprietary rights in 
noa-distinctive parts at the risk of losing rights over 
the distinctive parts. The same proprietor may have 
what are called associated trade nrarks, viz., similar but 
not identical marks for certain classes of goods; ho may 
also split up a mark, using its component parts as separate 
trade marks, or have a series oi marks for a number of 
similar goods. 

Associations which examine or test particular kinds 
of goods and certify the result of their examination 
by marking the goods’ may, with the leave of the Board 
of Trade, register their marks as trade murks, Lloyds’ 
Register (L. R.) on shipbuilding materials is an example 
of this. The privileges of the Cutlers' Company in 
relation to Sheffield goods are incorporated into 'the 
Act; their register forms part of the general register; 
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a similar arrangement is made foij Manchestei/ cotton 
goods, the marks oi which arc registered at “ The 
Manchester Branch.” , 

When the time for opposition has expired the trade 
mark is registered by the registrar us of the date of tfy 
application for registration, and a certificate is issued 
to the applicant. A trade mark is registered for fourteen 
years, and may then be renewed for another fourteen 
years on payment of the prescribed fees. If the proprietor 
does not use his trade mark for five years, any one who 
is aggrieved may apply to the registrar to have it removed 
from tho register. 

A trade mark can only be assigned in connection with 
the goodwill of the business eoneerned in the goods. 
On the dissolution of a partnership the apportionment 
of trade marks may he settled by the registrar, subject 
to appeal to the Boai <1 of Trade. 

The register may be rectified either by the registrar or 
by the court. The registrar’s authority is limited to 
applications by the proprietor for cu'rrcctions of ® clsrical 
nature, for cancellations of all or part of the mark, and 
for the registration of assignees. The court deals with 
applications by aggrieved persons. 

Disputes arising upon trade nuuks registered befare 
190D are determined either by rcfercnco to tho Acts in 
force at the date of their registration, or to tho present 
Act. This Act provides for the first time that any regis¬ 
tration which has been standing for seven years »to be 
taken to be valid in all. respects unless it was obtained 
by fraud, or offends against s. 11, which forbids tire 
registration of marks “ calculated to deceive or contrsry 
to law or morality.” This protection is<one of the most 
important features tf the 1905 Act. 

A fine of £5 may be imposed on a person for falsely 
representing a trade mark as registered, and any one 
authorised to use the fioyal Arms in connection with his 
toads may take proceedings against a person is a simile? 
trade using them without authority. 
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Merchandise Marks. 

Criminal law in'rotation to trade murks is contained 
to the Merchandise Marks .Vets of 1887’ and 1891. 

*By the common law, though it was an offence to cheat 
by selling ^pods as something different to what they 
were, it was io offence merely to imitate a trade mark. 
Tho first Merchandise Marks Act was passed in 1802 ; in 
1881 Urcat Britain joined the International Convention 
for the Protection of Industrial Property, and this necessi¬ 
tated the Act of 1887, to the provisions ol which were added 
the provisions of tho Act of 1891. 

By the Act of 1887 any person who forges a trade 
mark or falsely applies to goods any murk so nearly 
resembling a trade mark as to lie calculated to deceivo 
or makes any die or instrument for tho purpose of 
forging a trade mark or disposes of or possesses such an 
instrument or applies any false trade description to 
goq4s qj causes any, of these things to he done is liable 
to be punished by line or imprisonment with hard labour 
or both, and to have tho goods forfeited and destroyed. 
The same penalties are attached to those who wilfully 
sell articles undor a false mark. Persons .whoso ordinary 
business is to make dies arc protected from prosecution. 

The expression “ trade ritark ” is defined as u mark 
Used or proposed to bo used upon or in connection with 
good* for the purpose of indicating that they are the 
goods of the proprietor of such trade mark by virtue of 
manufacture, selection, certification, dealing with or 
offering for sale (6). 

The expression “ trade description ” means any 
{ascription or statement as to quantity, place of origin, 

Jk) The expression “ trade mark " i* defined In tlie Acta of 1887 
DM. 1881 by referenoo to the Patents, Designs and Trade Marks Act, 
1888, which has been repealed. The statute dealing with trade mark* 
• the Trade Marks Act, 1905, to which (by virtue of s. 38 of tba 
Msrpretation Act, 1888) references to the Act of 1883 must niw he 
Hsw u ed to refer. 
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manner of manufacture, material of jwhich the gdbds arc 
made, or existing patent or copyright protecting the 
goods. Special provision is made for, distinguishing the 
place of origin of watches and watch cases, and having 
the watch case properly stamped at an assay office. 
By the Merchandise Marks Act, 1891, the customs entry 
relating to imported goods is now deemed tb be a trade 
description. Formerly adulterated goods were imported 
under cover of the customs entry, but as that entry did 
not constitute a " trade description,” no steps could be 
taken; by nuking it a trade description offenders can 
be prosecuted. The same Act gives power to the Board 
of 'Trade to undertake prosecutions when tho general 
interests of the country arc affected. 

Prosecutions under the Act must be commenced witbin 
three years of the commission of the offence or one year 
after discovery, whichever is soonest. All goods liable 
to forfeiture under this Act if imported from abroad and 
all goods of foreign manufacture bearing a trade junk 
which purports to be a trade mark of a trudcT in* the 
United Kingdom (unless there is a clear indication that 
it has been manufactured abroad) arc prohibited to be 
imported as if they were included in s. -T2 of the Customs 
Consolidation Act, 1876. There is, however, no need for 
all imported goods to he stamped with their place of 
origin. 

On the sale of any goods to which a trade mfjrk or 
a trade description has been applied, the vendor is 
deemed to warrant that the mark is a genuine trade mark, 
and not forged or falsely applied, and that the descrip¬ 
tion is genuine unless he expresses the contrary in 
writing (e). Provision is made m the" Act, however, 
by which conventional descriptions (which are not cal¬ 
culated to deceive), such as French chalk, Brussels 

(c) This is 41 saved ” in a, 14 of the Sale of Goods Act, 1893, whieb 
say): “ Subject to the provisions of this Act and of anp Mult is 
that behalf there it no implied warranty " of the quality of goods fa a 
contract of sale. 
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oarpete| Morocco leather, are not to be deemed false 
descriptions. 

By the Merchandise Marks Act, 1911, where any goods 
which if sold would bo liable to forfeiture under tho Merchan¬ 
dise Marks Act, 18S7, are imported into the United Kingdom, 
and the goods bear any name or trgdo mark being or pur¬ 
porting to bs tho name or trade mark of any manufacturer, 
dealer or trader in tho United Kingdom, and tho Com¬ 
missioners of Customs and Excise ate upon representations 
made to them satisfied that tho use of the name or trade 
mark is fraudulent, tho proper officer of Customs and 
Excise may require tho importer of tho goods or his agent 
to produce any documents in his possession relating to the 
goods, and to furnish information as to the name and address 
of tho person by whom the goods were consigned to the 
United Kingdom and the name and address of the person to 
whom tho goods were sent in the United Kingdom ; and if 
the importer or his agent fails within fourteen days to 
comply with any such requirement he shall for each offence 
forfait t'ao sum of £190, and any information obtained from 
the importer of tho goods or Iris agent, under the Act, or from 
any other source may be communicated by the Com¬ 
missioners to any person whoso name or trade mark is 
alleged to have been used or infringed. * 

A person who falsely represents that any goods are 
made by a porson holding a Royal Warrant, or for tho 
service of the King or tho Royal Family, or for a government 
department, is liable to a penalty of £20. 

Copvrioht. 

Copyright is ijow governed by the Copyright Act, 1911, 
which is not only a Consolidation Act,but also owe making 
many and great changes in tho law of copyright; all the 
Acts relating to copyright are repealed with tho exception 
of a part of the Fine Arts Copyright Act, 1862, the Canada 
Copyright Act, 187.">, the Musical (Summary Proceedings) 
Copyright Act, 1902, and the Musical Copyright Act, 1900. 
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Registration which was such a prominent feature urjdri the 
old law is now abolished. 

Copyright means the sole right to produce or reproduce 
tho work or any substantial part thereof in any material 
form whatsoever to perform, or in the case of a lecture 
deliver, the work or aqy substantial part thereof in public; 
if tho work is unpublished, to publish the work or any 
substantial part thereof, and includes the 'following aole 
right:— 

(1) To produce, reproduce, perform, or publish any 

translation of the work. 

(2) In tho case of a dramatic work to convert it into a 

novel or other non-dramutie work. 

(3) In the case ot a novel or other non-dramatic work, or 

of an artistic work, to convert it into a dramatic 
work, by way of performance in public or otherwise. 

(4) In the case of a literary, dramatic or musical work, 

to make any record, perforated roll, cinematograph 
film, or other contrivance by means of which tho 
work may be mechanically performed or delivered. 

The term for which copyright shall subsist shall except as 
itherwisc expressly provided by the Act be for the life of 
he author and a period of fifty years after his death. 

At any time-after tho expiration of twenty-five yews 
>r in the case of a work in which copyright subsisted at the 
passing of the Act thirty years, from the death of the author 
of a published work, copyright in the work shall not be 
deemed to be infringed by the reproduction of the work tor 
sale if the person reproducing the work proves that he has 
given the. prescribed notirc in writing of his intention to 
reproduce the work, and that lie hns paid in the prescribed 
manner to, or for the benefit of, the owner, of the copyright 
royalties in respect of all the copies ol the work sold by him 
calculated at the rate of ten per cent, on the price at which’ 
he publishes the work. The Board of Trade on 7th June; 
1912, issued regulations prescribing the mode in which the 
notices are to be given, and the particulars to be given ih 
such notices, and the mode, time, and frequency of the 
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payment 01 royalties by the Affixing of adhesive labels to the 
copies sold or otherwise. 

Subject to the ^provisions of the Act copyright shall 
subsist throughout the parts of His Majesty’s dominions 
which the Act extends for the term mentioned in the Act 
namely the life of the author and a period of tifty years 
after his death except as otherwise expressly provided in 
every original literary dramatic, musical and artistic 
work if— 

(a) In tho case- of n published work, the work was first 

published within such parts of His Majesty’s 
dominions as aforesaid, and 

(b) In tho ease of an unpublished work the author waB 

at the date of the making of the work a British 
subject or resident within such parts of His Majesty’s 
dominions as aforesaid, 

but in no other works except so far as the protection con¬ 
ferred by the Act is extended by Orders in Council there¬ 
under relating to self-governing dominions to which tho 
Acf dogs not extend and to foreign countries. “Self- 
governing dominions ” means the Dominion of Canada, tho 
Commonwealth of Australia, the Dominion of New Zealand, 
the Union of South Afriea, and Newfoundland. 

, The owner of the copyright in any work may assign tho 
right, either wholly or partially, and either generally or 
subject to limitations to the United Kingdom or any self- 
governing dominion or other part of His Majesty's dominions 
to sfhich the Act extends and either for the, whole term of 
the copyright or for any part Jhereof and may grant any 
interest in tho right by license, hut no such assignment or 
pant shall bo valid unless it is in writing signed by the 
owner of tho tight in respect of which the assignment or 
giant is made or by his duly authorised agent. Where 
the author of a work is the first owner of the copyright 
therein no assignment of the copyright, and no grant 
of any interest, therein made by him (otherwise than 
by will) eball be ‘operative to vest in the assignee or 
puttee any rights with respect to the copyright in the work 
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beyond the expiration of twenty-five years from the leath 
of the author, and the reversionary interest in the copyright 
expectant on the termination of that period shall on the 
doath of the author, notwithstanding any agreement to the 
contrary, devolve on his legal personal representative qj 
part of his estate and any agreement entered into by him 
as to tho disposition o{ such reversionary intyost shall be 
null and void, but nothing in this proviso shall bo construed 
as applying to the assignment of tho copyright in a collective 
work or a license to publish a work or part of a work as 
part of a collective work. 

Tho words “ collective work ” mean— 

(1) An eneyclopiedia, dictionary, year-book or similar 
work. 

('.) A newspaper, review, magazine, or similar periodical; 
and 

(3) Any work written in distinct paits, by different 
authors, or in which works or parts of works of 
different authors are incorporated. 

* By s. 00 of tho Bankruptcy Act, ltd4, where copyright 
is vested in a bankrupt and he is liable to pay royalties to 
tho author of the work, the trustee in bankruptcy cannot 
self or authorise the. sale of any copies of the work except 
on the terms of paying to the author tho same royalties ag 
would have been payable by the bankrupt; nor can the 
trustee, without the consent of the author or the Court, 
assign tho copyright except upon terms which will 
secure to the author payments by way of royalty*' at 
a rate not less tlmn that, which the bankrupt was liable to 

pay- 

Section 2 of the Copyright Act, 1911, gives the law of 
infringement in theso words : 

“ Copyright in a wqrk shall bo deemed to bo infringed 
by any person who, without the consent of the owner of the 
copyright, does anything the sole right to do which is by this ' 
Act conferred on tho owner of tho copyright. Provided 
that thg following acts shall not constitute an infringement 
of copyright: 
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" ft)»Anj' fair dealing with any work for the purposes of 
private stud}’, research, criticism, review, or news¬ 
paper summary : 

“(ii) \Vhorc the Author of anartisticwork is not the owner 
of the copyright therein, the use by the author of any 
mould, cast, sketch, plan, model, or study made by 
bimjor the purpose, of the work, provided that ho 
docsrtrt thereby repeat or imitate the main design 
of that w< irk : 

" (iii) Tho making nr publishing of paintings, drawings, 
engravings, or photographs of a work of seutpluio 
or artistic craftsmanship, if peimanently situate 
in a public place or budding, or the making or 
publishing of paintings, diawiags, engravings or 
photographs (which me not in the natuie of archi¬ 
tectural thawings or plans) of any architectural 
work of art: 

“ (iv) The publication in a toilet lion mainly composed of 
non-copyiight nuttier, bonti lid" intended for tho 
gse. of sehoolx, ami so dew ttln'd in tlit' title and in 
any advertisements issued by the publisher, of 
“bolt passages fiom published literaiy works not 
hemsflves pnhlishetl for the use of schools in which 
opyrigbt subsists: j’tovitlcd that,not more than 
wo sueh passages from works by the same author 
re published by the same publisher within five 
ears, and that the source from which such passages 
re taken is acknowledged : 

“ (v) The publication in a newspaper of a repot t of a lectin e 
delivered in public, unless the repoit is prohibited 
by conspicuous written or printed notice affixed 
beforo and maintained during the lecture at or 
about tho main entrance of tje building in which 
the lecture is given, and except whilst the building 
is being used for public worship, in a position near 
the lecturer, but nothing in this paragraph shall 
affect the provisions in paragraph (I) as to newspaper 
summaries: 
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“ (vi) The reading or recitation m public by.onej>«son 
of any reasonable extract from* any published work. 

“ Copyright in a work shall also be deemed to be infringed 
by any person who— 

“ (a) Sells or lets for hire, or by way of trade exposes or 
offers for sale or hire ; or 

II (b) Distributes cither for the purposes of trade or to such 

an extent as to affect prejudicially, the owner of 
the copyright; or 

“ (c) By way of trade exhibits in public ; or 

“ (d) Imports for sale or hire into any part of His 
Majesty’s dominions to which the Act extends, 
any work which to his knowledge infringes copyright, or 
would infringe copyright if it had been made within the part 
of His Majesty’s dominions in or into which the sale or 
hiring, exposure, offering for sale or hire, distribution, 
exhibition or importation took place.” 

Where copyright in any work has been infringed the ownor 
of the copyright shall be entitled to ail such remedies by way 
of injunction or interdict, damages, accounts and otherwise 
us are, or may he, conferred by law for the infringement of a 
right. 

III addition to the civil remedies just mentioned by the 
Musical (Summary Proceeding) Copyright Act, 1902, a 
court of summary jurisdiction may authorise the seixure of 
pirated copies of musical compositions which are being 
hawked in the streets, and by the Musical Copyright Act, 
1906, a person found in possession of pirated music is liable 
to a fine of £5 for the first offence, and to imprisonment 
for two months with hard labour or a fine of £10 for the 
second offence. 

The Copyright Act, 1911, s. 11, provides that if any person 
knowingly , 

(a) Makes for sale or hire any infringing copy of a work 

in which copyright subsists; or * 

(b) Solis or lets for hire, or by way of trade exposes or 

offers for sale or hire any infringing copy of any suct\ 
work; or 
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(cj IJistributes infringing copies of any such work either 
•for the purposes of trade or to such an extent ns to 
affect prejudicially the owner of the copyright; 
or 

(d) By way of trade exhibits in public any infringing copy 

of any such work ; or 

(e) Impels for sale or hire into tile fnited Kingdom any 

infringing copy of any such wink : 
ho shall be liable to a fine not exceeding forty shillings for 
every copy dealt with lmt not. exceeding lot) in respect of the 
samo transaction, for a second or subsequent offence either 
to such fine or to imprisonment with or without hard 
labour for a term not exceeding two months. 

It is not an infringement to publish" in a newspaper a 
political speech delivered at a public meeting. 

Subject to the provisions of the Act the author of a work 
is the first- owner of the copyright t herein subject in the ease 
of an engraving, photograph, or portrait, the plate or other 
original of which was ordered by some other person and was 
nulfie fijr valuable r gnsidcration in pursuance of that order, 
then in the absence of any agreement, to the eontrary, the 
person by whom such plate or other oiigioal was ordered 
is to bo tho first owner of the copyright. Photograph 
includes any photo-lithograph and any wyik produced by 
any process analogous to photography. 

Where the author was in the employment of some other 
person under a contrnet. of service or apprenticeship and 
the>Work was made in the course of his employment by that 
person, the person by whom the author was employed shall 
in the absence of any agreomenf to the contrary be the first- 
owner of the copyright, but where the woik is an article or 
other contribution to a newspaper, magazine, or similar 
periodical there shalljn the absence o^nny agreement to the 
contrary be deemed to lie reserved to the author a right to 
restrain the publication of the work otherwise than ns part 
Of a newspaper, magazine or similar periodical. 

“ Dramatic work ” includes any piece for recitation, 
choreographic work or entertainment in dumb show, the 
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scenic arrangement or acting form of which «is fyteft in 
writing or otherwise and any cinematograph proSuction 
where the arrangement or acting form or the combination 
of incidents represented give the work an original character. 

By Order in Council the Act can be applied to works first 
published in a foreign country to which the order relates 
in like manner as if they were first publisher^ within the 
parts of flis Majesty’s dominions to which thc'Act extends. 

The Kino Arts Copyright Act, 1802, has been repealed 
except sects. 7 and 8. Sect. 7 enacts— 

First, no person shall fraudulently sign or otherwise affix 
or fraudulently cause to be signed or allixed to or upon unv 
painting drawing or photograph or the negative, thereof 
any name, initials or monogram. 

Secondly, no person shall fraudulently sell publish 
exhibit or dispose of or offer for sale exhibition or distribu¬ 
tion any painting drawing or photograph or negative of a 
photograph having thereon the name initials or monogram 
of a person who did not execute or make such work. 

Thirdly, no person shall fraudulently utle.r diyiose'of 
or put off or enuso to be uttered or disposed of any copy 
or colourable imitation of any painting drawing or photo¬ 
graph or negative of a photograph whether there shall be 
subsisting copyright therein or not as having been made o{ 
executed by the author or maker of the original work from 
which such copy or imitation shall have been taken. 

Fourthly, where the author or maker of any painting 
drawing or photograph or negative of a photograph ifiado 
either before or after the passing of this Act shall have sold 
or otherwise parted with the possession of such work if any 
alteration shall afterwards be made therein by any other 
person by addition or otherwise no person slpill be at liberty 
during the life of the puthor or maker of such work without 
his consent to make or knowingly sell or publish or offer 
for sale such work or any copies of such works so altered 
as aforesaid or of any part thereof as or for the unaltered 
work pf such author or maker. 

Every offender under sect. 7 is liable to a penalty not 
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exceedlrg £10 01 nok extceding double the full price i( tin 
articles havu been wild or oftered for side with forfeiture of 
the copies provided that the person whose name initials or 
monogram shall have been fraudulently signed or ullixed 
shall have been living at or within twenty years next, before, 
the time when tho offence may Jtave been committed. 
Sect. 8 provides for the recovery of pemniaiy penalties 
before two justices having jurisdiction where the putty 
offending resides. 

llv the Canada Copyright Act, 187,'), power was given to 
the Crown to assent to a Canadian Copyright Act, (giving 
copyright for twenty-eight years and a second term of 
fourteen year s to books published or republished iu Canada), 
and a proviso was added forbidding the impoi tat ion into tho 
United Kingdom of Canadian icpimts. 
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ACOEVTAXCB 

' to satisfy the Salt 1 of floods Act. s. t. 2*ci, 2.75 -AT. 
precluding the right to rejivt goods, 271. 
buyer of goods, refusing, 27A, 27ti. 
of a bill of exchange, 212 if so/. 

ACCOMMODATION DIM* 221, 22.7. 

ACCORD AXJ) SATISFACTION. 57, *2, 211. 

discharge of bill by accord without it i.f act inn. 212, 244. 

A8KN#\VLED(!MKMT, 

its effect on the Statute of Elicitations, Ht> 88. 
must be in w riling, 5, SIS, 87. 

ACT OF BANKRUPTCY, .72ti if so/. 

, what is an - „ 

assignment to trustee for creditors, 525, 527. 
when creditor may riot rely on, f>27. 

revoke assent to promised, .727. 
fraudulent conveyance, 527, Acts. 

** assignment to official assignee of Stock Exchange, 

522. 

fraudulent preference, 5",. 

evading creditors by departing from England, etc., 528. 

intent to defeat or delay necessary, 528. 
execution on goods followed by sale or holding for 
twenty-one days, 528. , 

filing declaration of insolvency, 528. 
bankruptcy notice, 529, 510. 

con bo sen-ed on married woman trader, 42, 531. 
final judgment or order necessary, 539. 
when counterclaim or set-off an answer, 530, 540. 
notice of suspension of payment, 540, , 

m . 
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ACT OF BANKUUPUCY- cunlmmd. 
notice of— 

ciicct on transactions with bankrupt, Mil, 502. 
revokes banker’s authority to pay,/MO, 951. 
effect of, on current bill of exchange, 02 n. 

ACTION, 

effect of submission to arbitration on, 5!)0- 502. 

AFFREIGHTMENT, 

contract of, 427 et m/. Aiul see under t'n vkter-pahty 
Bili.s of L.uuxu ; Freioiit. 

AGE XT, 117 ft stq. .I«d see Principal and Aoknt. 
signature of, 0- -it, ittl, 155. 
married woman, contracting as, 4(1, 41, I5!l, loo. 

AGREEMENT. See Contract. 
discharge by, 82. 


ALIEN 

owning Brit ish ships, 4iK), 494. 
when may be made bankrupt, 595. 
enemy. See Hull Title. 

ALTERATION 

of a contract, generally, 04, 9,45. 
bill or note, 944, 945. 
marine ]x>licy, 999. 
as affecting a surety, 405, 486. 

AMBASSADOR, 
contracts of, 48. 

when Statute of Limitations runs in favour of, 85. 
ANNUITY, 

partnership and receipt of, from profits of business, 184. 

ANTICIPATION, restraint on, 41, 42. 

APPRENTICE, 

infant bound as, 95.' 
preferential olairn in bankruptcy, 5711. 

APPROPRIATION 

of payments, 64—07. See. under Payment. 
goods, to contract of sale, 290—299, 
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AltlJhltlA'JllON, 588 d 6«/. 

subtnissioii, whatbmaimt.s to, 588. 

articles of association inaj constitute, 088. 
\vhc 41 a deed required, 581*. 
jiartiier cannot bind lirm by. 187. 
ellcet of, on actum, .7.10- 502. 
alteration and eulaigement of. 002 . 
revocation of, .7.»2. • 

death of jaiity to, 002 . 

relerenee under order of court by eonsenf, OhK. 

compulsory order of eouit, OMt 
for inquiry or rcjiort, OSO. 
trial, OSO. 

statutory reference?.. 08lb 
reference by consent out of court, 0Mb 
implied pru\iMons in, 080, OOtb 
arbitrator, 598. 

impropriety of acting as, 001 . 
interest in subject-matter, 003. 
misconduct, 008, 01 ) 0 . 
joint arbitrators, 01 ) 0 . 
third arbitrator, 594. 

enlargement of time for mating aaaid, 592. 
conduct of arbitration, 01)J 590. 
legal ad\ ice, 59 f. 
skilled advice, 000 . 
must observe rules of eudenee, 000 . 
may state s|***ial ease for opinion of court, 000 , 000 , 
award in form of .■qs'cial cy.se, 590. 
remuneration, 500, (KHJ. 
lien, 699. 

umpire, appointment of, 080, 008. 
duties of, 008. 
award of, 090, 001 . 

agent to settle losses on jioliey m:t\ lefei to, 188. 
award— @ 

time for making, 000 . 
is final and binding, 000 . 
costs of,. 000 , 500. 
form, 590, 501 

stated in form of sjieeial east*, 500. 
stamp, 507. 

requisites of valid, 500, 507. 
must lie certain, 507. 
final, 597. 

possible and reasonable, 507, 
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ARBITRATION — continual. 
award —continued. 
bad in part, 597. 
referring back, 597, 598. 

Hotting asido, 598, 599. 
enforcing, 599. 
interest on, 08. 

ARTICLES OF ASSOCIATION, 203, 204. 
signature of, 203. 

where none, regulations in Table A. apply, 203. 
of private companies, 223. 
alteration of, 204. 

article restricting foreign interests, 204. 
registration of, 204. 
inaction of, 204. 

notice of, imputed to persons dealing with company, 203 
204. 

may constitute submission to arbitration, 588, 

ASSIGNMENT 

of contracts, 51—50. 
rights, 52—50. 
duties, 50. 
equitable, 52, 53. 

wluit constitutes, 52, 53. 
chcquo is not, 351. 
not ice of, necessity for, 52. 
under Judicature Act, 1873. .53—55. 
what ma$r l>o assigned, 53—55. 
equities, is subject to, 53, 54. 
absolute, meaning of, 54. 

when general assignment of debts must be registered, 559. 
by partner of sharo in profits, 178, 188, 189. 
of a marine policy, 372, 374. 
life polioy, 305, 307. * 
fire j>olicy, 309. 

of bill of lading, 428, 445, 446. 
trado mark, 610. 
copyright, 615, 616. 

goodwill by trustee in bankruptcy, etc., 196 n. 
for benefit of creditors— 
not a bill of sale, 475. 
is an act of bankruptcy, 523, 536, 537. 
to official assignee of Stock Exchange, 523, 524. 

AUCTION, sales by, 15, 293. 
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AUUT*).\ r EEU, 158, ( tsu. 

signature of, to satisfy Statute of Frauds, 8,9, 158. 
powers and I'osition of an, 131 y 108, 109. 
payment to, 63» 
liability for conversion of, 109. 

•lien of, 100. 

AVERAGE, 

part icuffu^ average, 450. 

“ free of particular a\erage ” elai 
general average, 400—150. 
definition, 400. 

“extraordinary e.\|iendituie,” 400. 
essontials of a general average loss, 101. 
adjustment of, 102, 403. 
interests liable to contribute, 402. 

where property of third |iei\sons damaged, 402. 
not recoverable under suing and labouring elairie, 393. 
recoverable under |x>liey, 400, 400. 

memorandum, Hit I, 000. 
shipowner's lien for, 40 o. 


BAILMENTS, 410. 

BANK NOTES. An 4 .nr a win Bill ok E.vchanok. 

dHTer from bills of exchange and promissory notes, 309, 300. 

are negotiable, 290, 309. 

history of, 301. 

alteration of, 340 n., 309. 

as legal tender, 09, 3t>0. 

ba!jk shares, 

contract for the purchase of, 30. 

custom of Stock Exchange t<f disregard Lneman’s Act, 134, 
130, 520. 

BANKERS, 157, 158. 

as partners, limit in number of, 103, 199. 
general lien of, 1&, 487. • 

relationship to customer, 157. 
current accounts, 05— 07. 

appropriation of payments, 05—07. 
effect on security or guarantee, GO, 07. 
duties of, where account kept by undischarged bankrupt, 
552. 
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BANKERS-*-co/dt/twa/. 

authority to jvay bills, 158. 

cheques, when revoked, 550, 351. 
duty to jwvy cheques, 157, 350. 
liable for wrongful dishonour of cheques, 350. 
rights and duties as to crossed cheques, 351—354. 
protection of collecting banker as to crossed cheques, 353, 
355. ^ 

who is a customer, 353 n. 
effect of giving immediate credit, 353, 354. 
per pro signature, 353. 

protection of, paying bill with forged indorsement, 355, 350. 
cannot debit customer with forged bill or cheque, 355. 
negligence of customer generally no answer, 355. 

BANKRUPTCY, 534 d *eq. 

who may be made bankrupt, 30, 534 - 530. 
limited partnership, 198. 
act of bankruptcy, 530 el seq. Sie that Title 
commencement of a bankruptcy, 551 n. 
jictition, 540—542. 

death of debtor after, 535, 530. 
conditions on winch creditor may petition, 540. 
debtor's petition, 540, 541. 
to what court, 541. 
proceedings on, 511, 512. 
receiving order, 542, 543. 

against judgment debtor in lieu of committal, 530. 

firm, 585. 
effect of, 542. 

ante-dating, 302 n. 
rescission of, 542, 543, 58-1. 
meetings, 543 —545. 

first meeting, 543, 544, 582. 
quorum at, 543, 544. 
who may vote, 544, 515. 
proxies, 544. 

debtor must attend, 550. 
adjudication, 540, 547. 
grounds of, 540. 
annulment of, 540. 

on composition or scheme, 584. 
vesting of property on, 547. 
public examination, 545. 
deb* or’a dut ies, 555, 556. 

statement of affairs of the bankrupt, 555, 556, 685. 
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BASKJUJPTCY— continml. 
debtor's duties ~ font in it ('l 
cash account, etc., 556. 
must aid in realisation of property, 550. 
discharge of tin?debtor, 517 550. 

report of oflieial receiver on application for, 517. 
court may suspend or attach conditions to, 517, 518. 
when court bound to refuse of attach conditions to, 548, 
3C0. 

grouifds for refusing or making conditional, 518—500. 
effect of, 550. 

of partner woiks a dissolution of the lirm, 1 DO. 
limited partner, does not, 107. 
piirtncrshii>, 101—101, 555, 585. 
infants, HO, 551. 
married women, 12, 551, 555. 
lunatics, 5*15. 
aliens, 5,15. 

<oii tracts with liankrupls, 17. 
effect on contracts, 47. 01, 501. 

vendor’s position, 270 278. 
agency, 125. 
surety, 470. 

securities where acceptor and drawer of bill bank- 
rupt.'ilS. 

submission to arbitration, 502, 503. 
oflieial receivers, 505, 504. 

appointment in ordinary c,ws, 505. 

as interim receiver, 512. 
duties and j lowers, 547, 504, 505. * 

when to act as trustee, 555, 504, 505, 5815. 
special managers, 504. 

*~istec, 505 d .icq. 

how apjxjinted, 505. 

oflieial receiver may sometimes be apjsiintcd, 505. 
security by, 505, 500. • 

certificate of apjiointmeiit, 505, 500. 

Board of Trade may refuse to certify apjiointment, 560. 
termination of appointmerit, 500, 507. 
rcsignat ijm, 507. 
removal, 507. 

on adoption of scheme, 507. 

making of receiving order against trustee, 507. 
release, 507, 508. 

effect of release of, 508. ^ 

generally takes pro|*Tl v subject to equities, 55f. 
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BANKRUPTCY— 

trustee— continued. 

, distribution of property by, 575 ct s& 7 . 
assignment of goodwill by, 196 n. 
costs and charges, 575, 570. 
preferential debts, 576, 577. 
duties, 569. 

disclaimer of onerous property, 47, 569 -571. 
powers of, 571, 572. 

with consent of committee of inspection, 571, 572. 
accounts of, 572—574. 
audit of, 673, 574. 

must pay moneys into Hank of England, 572. 

unless local bank authorised, 572, 573. 
books of, 573. 

remuneration of, 574, 575, 585. 

must not share with bankrupt and others, 575. 
how ho should deal with proofs, 581. 
may redeem securities, 544, 545, 578, 579. 
must estimate contingent claims, 579. 
in the bankruptcy of a partnership, 585. 
under a scheme, 584. 
doblor's property. 550 ct #r<y. 
discovery of. 555. 
what is included, 550 el ttetf. 
projierty divisible amongst, creditors, 550—553. 
after-acquired property, 562, 553. 

dealings with l>ankrupt in respect of, 
551,552. 

duty of bankors, 552. 
effect of trustee’s intervention, 551 
552. 

subsequent bankruptcy, 552. 
jjowers 552. ,, 

rights of action, 551. 

goods and debts in reputed ownership of bankrupt, 
553. 

sequestration of benefice, 554. 
bankrupt’s salary or income, 554. 
property not divisible amongst creditors, 553, 554. 
ow nership of, 575. 
comprised in bill of sale. 479, 480, 
pom mi t tee of inspection, 568, 569. 

may sometimes appoint a trustee, 505, 

duties of, 568, 571—573. 

audit of trustee's accounts by, 573. 
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BAMKRDj^TOY—con/iiiifJ. 

committee of inspection— tonliHiial. 

removal and resignation of mcml*T of, .*>68, 665). 

Board of Trade acts if none n pointed, 569. 
debts, 670—5831 

how proved, 679 - 582. 
preferential, 554, 57»i, 577. 
rates, taxes, wages, salary, 237, 238, 670. 
compensation payable to workman, 238, 570. 
distorts subject to alM>ve, 577. 
abovo rank equally in In .w, 238. 
claims of apprentice or articled clerk, 570. 
money due from officer of friendly society, 670, 577 
savings bank, 577. 

funeral and testamentary excuses, 57<i. 
what may not l>e proved, 580. 
interest on, 577 n., 580 - 582. 
deferred, 100. 580, 581. 

opening settled account where interest exceeds 
5 per cent., 580. 

v.„ccascd insolvents. 570, 585, 580. 
mutual dealings and set-off, 579, 580. 

set-off against rails, 231. 
landlord’s rights 677, 578. 
dividends, 582. * 

reputed ownership rhiw>, ISO, 553. 
general assignment of book debts, 539. 
fraudulent preference, 659. 600. 
an act of bankruptcy, 537. 
what is not a, 559, 500. 

rights of third persons obtaining property from preferred 
creditor, 500. 

undue preference may not. be, 549. 

^ execution creditor, rights of, 557. 
sheriff’s duties, 557. 
settlements, 657 - 559. 

avoidance of voluntary, no/, .'*38. 

agreements to settle future proj»erly, 660, 
mortgagee’s rights, 500 
protected'lYanpict ions, 501, 502. 

jmymeffits, etc., permittrd with notice of act of 
bankruptcy, 502. 
disclaimer, 47, 609—571 
effect of, 570. 
of leaseholds, 569, 570. 
fights of thase injured by, 601. 
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BANKRUPTCY—«m/t« ued. 
arrest of debtor, 545, 562, 563. 
small estates, bankruptcy of, 586. 587. 
compositions and arrangements, 582—585. 
acceptance by creditors, 583. 
approval by court, 583, 584. 
must provide for preferential debts, 577. 
when security for j>aynient of 5s. in 1 he £ required, 583. 
rclcaso of debts by withdrawing creditors, £83. 

debtor on approval of, 584. *' 

annulment of, 584. 
schemes outside the Act, 581. 

consideration supjiorting, 16. 
partnership, bankruptcy of, It)I —1!M. .'>85. 

administration of joint and separate, estates, 131 - 1**4. 
exceptional rights of proof, 132 -134. 
partner may not compete with creditors, 133. 
when creditor may prove without accounting for 
security, 134. 
proofs, 573 -582. 

debts provable, 553, 573. 

proof for value of goods taken under reputed ownership 
clause, 553. 
mode of proof, 581. 
admission and rejection of, 581. 
debts not provable, 580. 
by secured creditor, 578, 573. 
voting by secured creditor, 541. 

BANKRUPTCY NOTICE, 42, 539. 
against married woman, 42. 

BARRATRY, 392, 501. 

BARRISTER, 

authority of, to hind clientr 139. 
cannot sue for fees, 48. 

BILL OF EXCHANGE 

a negotiable instrument, 290. 
history’ of, 297 et *eq~* 
definition, 306. 

must be unconditional, 30G, 307. 
must be in writing, 5, 306, 311. 

material on which bill may bo written, 311, 
statutory and common law relating to, 30* 
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BEL OF EXCHAKGE^mbWt/. 

■tabp, 311. , 

forms, 307, 308. 
documentary bills, 310. 
parties, 308,3001 311—313. 
fictitious, 331- 333. 

1 Signature of, 313, 313. 
by oompany, 312. 
agents, 312, 313. 

prfcuration signal lire of agent, 313 
partners, 180, 313. 
infant, 33, 30, 312 n„ 313. 
blank signatures on stamped pa|icr, 310, 311. 

dootrino of ostop|s-l applies to, 310, 311, 
jlate, 309. 

may be inserted after bill issued, 309. 

post-dated or ante-dated, 309, 310. 
dated on Sunday, 30, 310. 
sum payable, 310. 
words “ valuo received," 311. 
acceptance, 313 ft m/. 
meaning of, 313. 
how effected, 313, 314. 
who may accept, 31 f, 317. 

%'hen irrevocable, 314. 
presentment for, 314- 31(1. 

does not warrant genuineness of bill or document 
attached, 317. 
when necessary, 314, 315. 
time for, 315. 

by and to whom to Is' made, 315, 310. 
through post office, 310. 
excused, 316. 
of documentary bills, 310. 
admissions consequent on, 335. 
acceptance for honour smjsvu protesf, 317, 318. 
qualified acceptances, 318. 

holder may refuse to take, 318, 319. 
effect of taking, 319. 
delivery of a bill, 314. 
payment by, 61,02. 
negotiation of a bill, 310 n„ 319 —322. 
what is negotiation, 319. 
how effected, of bill to bearer, 319. 

order, 319,320. 
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BILL OF EXCHANGE—<o»i>n«ai. 
indorsement, 319—321. 

transfer without, rights of holder, 319, 320. 
partial, is bad, 320. 
allonge, 320. 

presumption as to order of, 338. 
indorsements in blank and special, 320. 
conditional, 321.* 
restrictive, 321. 

“ sans rocours,” 321. 
forged or unauthorised, 354—350. 
title acquired abroad under, 354. 
transferor by delivery, warranties of, 321, 322. 
holder of a bill— 
definition, 322. 
rights of holder, 322. 
holder in due course, 322, 323. 
rights of, 322. 
person claiming under. 323. 
burden of proof as to bona tides of, 325. 
defects of lit le, 323. 
not ice of, 323, 324. 
negligence of holder, no defence, 324. 
negotiation back to, 32b. 
valuable consideration, 17, 324. 
drawee, not liable on bill, 313. 
acceptor, 313, 314, 335. 
liability of, 335. 
admissions by, 335, 354. 
for honour, 317, 318, 333. 
drawer, 327, 328, 335. 

may sign “ sans recours,” 327. 
admissions of, 330. 
liability of, 335. 
rights against acceptor, 327. 
right to notice of dishonour, 328. 
indorsors, 327, 330, 337. 

may sign “ sans recours,” 327. 
admissions by, 330, 334. 
rights against drawer and prior indorser 
right to notice of dishonour, 328. 
who are liable as, 330, 337 
notice of dishonour, 318—1131. 
must, generally bo given, 330. 
within what time, 328. 

where bill in hands of agent, 328. 
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B&£ «F EXCHANGE—cun^nuaf. 
not fee of 6i*bono\rr~~coitfinunf. 
within what time- coni invrd. 

cxcusesJor delay, 320. 
to and by whom to lie given, 320. 
no particular form required, 320. 
when need not be given, 330, 331. 
given by holder is good for tome other parties, 320, 

protest— 

when necessary, 333. 
form of, 333, 334. 
time for, 334. 
placo of, 334. 
expenses of, 338. 
of foreign bill, 333, 347. 
damages, measure of, 338, 330. 
loss of bill, 326. 

accommodation bill, 324, 323. 330. 
overdue bill, 325. 
discharge, 330 cl *cq. 
payment, 330 - 343. 

before maturity, 326. 
by who>%, 330. 
to whom, 330. 
when, 330 - 341. 

when payee lictitious, 331- 333, 330. 
days of grace and hank holidays, 340. 
presentment for, 341, 342. 
time for, 341. 
pliwc of. 342. 
by and to whom, 342. 
excuses for delay, 342. 
excuses for non-presentment, 342. 
for honour, .‘143. 
amount, 343. 

banker's authority to jay, 158. 
waiver, 343. 
cancellation. 344. 
alteration, 34 4, 345. 

in the case of a Hank of Inland note, 315 1 )«, 350. 
merger, 345. 

ntereet on, 68, 338. 330, 343. 

'orgories, 354—350. 

negligence facilitating, 355. 
jiHs in a set, 346. 
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BILL OF EXCHANGE— cmUinwd" 

foreign bills, 346, 347. 

difference between, and inland bills, 346, 347. 
must be protested on dishonour, 333, 347. 
law applicable, 347. 

agreements intended to control, 347, 348. 
rule in Ex park Waring, 348, 349. 
ohequns. See Cheques. 
promissory note. See, Promissory Notes. ' 
option to treat bill as, 309. 

BILLS OF LADING, 
definition, 439. 
form, 440. 

dooumonts of title within Factors Act, 143, 443. 
negotiable charaoterist ies of, 381, 290, 303, 445. 
stamp, 440. 

incorporating conditions of charter-party, 428. 
effect of, between shipowner and charterer, 427. 

assignees, 428. 

signature to, 441 el eeg. 
by master, 441—441. 

generally qvd agent of the owner, 441—444. 
may bo agent, of charterer, 441—443. 
to extent of goods on board only, 443. 
liability of master signing for goods not on board, 443, 444. 
mate's receipt, 441. 

Bills of Lading Act, 1855. .443—446. 
clean bill, 444, 445. 

duty of master as to delivery of goods, 446, 447. 
excepted risks, 444. 

bills in part and in different hands, 446. 
pass goods at common law, 445, 446. 

unless sent with bill of exchange which is not acoOtded, 
293. 

not within Bills of Sale Arts, 475. 
freight under, 446. And see Freight. 
should be amongst ship’s papers, 498. 
transfer of, 305, 445—446, 
rights and liabilities of indorsee, 445, 446, 
pledgee, 446. 

BILLS OF SALE, 474 el .«?. 
include, 474,475. 
do not include, 473. 

real nature of transaction inquired into, 476. 
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biu£«f SALE— continued. 
object of Aot of 18TB. .474. 

. 1882..474. 

absolute and conditional bills, 474, 477. 
reputed ownership, when within, 480. 
requisites, 477 et seq. 
registration, 477, 478. 
renewal of registration, 47D, 4tJ). 
considuration, 478, 483, 484. 
attestation, 478. 

defeasance must Is' on same iiajs r ns bill, 478, 470. 
effect of non-compliance with, 470. 
further formalities in conditional bills ot sale, 480 it »«/. 
statutory form, 480--483. 
separate grantors, 481. 
oddness of parlies, 481, 482. 
after-acquired chattels, 482. 
only personal chattels may le assigned. 482. 
assignment “ as benelieial owner," 482. 
covenants for payment, 483. 
consideration must be 4130. .481. 
schedule, 481. 

.avoidance— 

qj) to absolutesbills of sale, 470. 

bills of sale by way of security, 470, 480, 484. 
apparent possession, 470. 
priority, inter ee, 480, 481. 

when goods subject to conditional bill of sale may lie seised, 
484,485. 

when grantor may apply to restrain sale, 485. 
sale of goods seized in execution, 485, 48(1. 
ship by bill of sale, 403. 

bombs payable to beareb 

are sometimes negotiable, 303. 

BOTTOMRY BOND, 002-504. 
what is, 502. 

when master may execute, 503, 504. 

issentials of,*002. 

sleet of a, 503. * 

payment of interest, 502. 

priorities of, 488, 503. 

udder has an insurable interest, 374. 

on cargo, 504. 

BOUGHT AND SOLD NOTES, 153. 
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BREACH Or CONTRACT, 72 el sej. See unde/ COKMtA*'. 
prooured by third party, 49,60. * 

excuses lor, 60. 
trade disputes, 61. 

BRIBERY 

ol agent, 120. 

by partner, liability 8f co-partncr, 169. 

BROKERS, 

definition, 164. 

bought and sold notes when binding on parties, 1SS. 

broker’s books, signed entry in, 155. 

primarily agents lor vendor, 155. 

distinguished front factors, 153, 151. 

liability of, 155. 

no lien, as a rule, 156. 

payment to, 63. 

insurance broker, 150, 157, 371. 

lien of, 487. 
shipbrokors, 157. 
stockbroker. Nee that Title. 

BUSINESS NAME, 

effect of failure to register, 30, 167. 
when firm name must be registered, 167. 
catalogues, etc., of registered firms, 168. 


C. 


CARGO, 

obligations to provido and load, 432, 433. 

as to unloading, 434,435. 
jettison of, 389, 451,502. 
lien on, 434, 435, 449,456, 487. 
hypothecation of, 504. 

contraband, rights of seamen on ships carrying, 412, 413. 

CARRIER. Aiul tee AFFBEimmn.N i, 
definition of a com mon carrier, 413, 414. 
duties of, 414,415. 

warranty of consignor as to dangerous goods, 415. 

C e of delivery, 414,415. 

ility of land carrier for loss or damage, 416—131, 
at oommon law, 416—418. 
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. miumre-^oomnnKa. 

BabBity of land carrier for low or damage— continued. 
at common law —continued. 

not liaise for “ act of Rod,” 410. 

defect of t hing carried, 417, 
neglect of owner. 417. 
might agree to limit liability, 418. 
under the Carriers Act, 418- -fcl. 

*wj|at articles within the Act, 418. 
special contracts, 4111. 
felony of servant, 420. 
passenger's luggage, 420, 420, 420. 
delay, 420. 

liability of a sea carrier, 421, 422. 

• when value not declared on certain articles, 421. 

for loss of life or goods, etc., limited, 421, 422. 
railway company, 423 -420. ,Sec that Title. 
carriers’ remuneration, 427. 
lien, 427, 480, 487. 

stoppage in transitu of goods in |iossession of, 278—284. 
rights and duties of carrier, 283, 284. 

CAVEAT EMPTOlt, 203, 2011. 

OhWsKTV, 25, 20* 

CHARTER- VARTY, 428 el «•</. 
definition, 428. 
stamp, 428, 420, 
form, 420—431. 

execution of, by agents, 148, 151. 
managing owner may make, 500. 
incorporation of, in hill of lading, 428. 
may amount to a demise of the ship, 420, 441—443. 
tfiaual clauses, 431—438. 
conditions precedent in, 431, 432. 
as to readiness of ship, 4.41. 

seaworthiness, 411 »., 431, 432,437. 
stipulations for providing and loading cargo, 433. 

#s to delivery and unloading of cargo, 432, 434. 
demurrage, 435, 436. 
oeatar clause, 436,437. 

•coopted perils, 430,437. 
deviation, 438. 

Uen for freight, 434, 435, 440. 
construed acoording to ordinary rules, 430 
should bo with ship's papers, 408. 
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CHEQUES 

ate negotiable, 200, 302, 303. 

included in definition of bill of exchange, 306, 369. 
not equitable assignment*,, 351. 
origin of, 302, 303. 
when banket bound to pay, 157, 350. 

liable for wrongful dishonour of, 350. 
revocation of authority to jay, 350, 351. 
time for presentment of, 350. 

]>ost-dated, 350. 

when drawer not entitled to notice of dishonour, 331. 
drawn to order of fictitious person, 331—333. 
crossed cheques, 351—354. 

general and special crossing, 351—353. 
crossing a material part, 351. 

obliteration of, 352. 
effect of words “ not negotiable,” 352. 
protection of collecting banker, 353, 354. 
payment by, 01, 02. 

to agent by, 138. 

protection of paying banker, 355, 350. 
forgeries, 354 - 350. And see that Title. 

customer's duty to lake jirecautions against, 355. 

CHOSE IN ACTION, 52 n., 65 u., 610 n. And see Assign" 

MEXT. 

CIRCULAR NOTES, 

negotiability of, 290. 

COMPANIES, 199-245. 

differ from partnerships, 43, 44,102,199. 

oomjiany may be limited partner, 197. 
foreign, 207, 208. 
formation of, 199 el seq. 

number of persons required to form, 199. 
limited and unlimited, 199, 
private, 199,223,224. 
how constituted, 223. 
privileges of, 223, 224. 
effect of npi-compliance with Act, 223. 
may become public company, 224. 
certificate of incorporation, 200. 
memorandum of association, 200—203. See that Title. 
articles of association, 203, 204. See that Title. 
pnspectus, 205—208. See that Title. 
statenlent in lieu of prospectus, 207. 
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C02DMI£(I!93— continued. 

commission lor urHerwriting, when allowed. 207. 
shareholders and shores, 208 - 212. 
i’«t Shareholders ; Shares. 
stock, 212. 
sapitat— 

meaning of term, 212. 

“ fixed " and " circulating,” 214. 
increasing. 212. 
reducing, 212. 

dividends must not be paid out nf, 212. 
when interest may be paid out of, 214. 
debentures not part of company's, 202, 211). 
dividends, 213,214. 
contracts of, 44—4(1. 

mode liefore incorporation, 120. 
company acting as agents, 128. 
bills of exchange, 312. 
debentures. See Ih/il Title. 
directors, 217, 218. Sir thnt Title. 
accounts, 218—220. 
auditors, 219, 221. 

appointment nf, 219. 

^numeration ef, 221. 
powers and duties of, 219—221. 
are usually officers of company, 219. 
meetihgs, 221, 222. 
statutory, 221. 

directors’ report, 221. 
annual general. 221. 

■ extraordinary, 222. 
resolutions, 222. 
ordinary, 222. 
extraordinary, 222. 

copy to bo sent to registrar, 222. 
speoial, 222, 

copy to bo sent to registrar, 222. 
of separate meetings in compulsory winding-up, 22',. 
winding-up, 224—244. 

compulsory— • ^ 

grounds for compulsory order, 201, 2215. 

when company deemed unable to pay debts, 
225. 

petition for, 220. 

who may present, 220. ' 

restrictions on right of contributory, 220. 
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COMPANIES—amlinued. 

Winding-Tip) oompulsory— ccniinual. 

winding-up order, procedure under, 226 el Mg. 
separate meetings o! creditors utd contribu¬ 
tories, 227. 
resolutions of, 227. 
statement of affairs, 228. 
preliminary fcport of offioial receiver, 228, 
further report of offioial receiver, 228. * 
committee of inspection, 220. 
constitution of, 229. 
member may not purchase assets, 229. 
may sanction calls, 231, 232. 
sanction of, for acts of liquidator, 232. 
special manager, 229, 230. 
remuneration, 230. 
seourity by, 230. 
contributories, 230—232. 
definition of, 230. 

“ A ” and “ B ” lists of, 230, 231. 
notice to persons settled on, 231. 
liability of past members, 230, 231. 

■where contributory bankrupt, 231. 
calls, 231, 232. 

sanction of committee or court required, 231, 
how obtained, 231, 232 

set-off against, 231. 
payment of, how enforced, 232. 
liquidator— 

provisional, 226. 
appointment of private, 227. 

security by, 227,230. 
when official receiver acts as, 226—228. 
may not purchase assets, 229. 
settles list of contributories, 230,231. 
calls by, 231. r 
powers of, 

with sanction of oommittee or court, 232 . 
without sanction, 232, 233 . , 
in connection with proqf of debts, 234 . 
books to Ge kept by, 235. 
audit of aooounts by Board of Trade, 236 . . 

committee of inspection, 
229. 

remuneration, 238, 239. 
removal of, 230. 
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liquidator—continued, 
migration of, 239. 
release of, 239, 240. 
proof of debts, 233,234. 

apportionment of rent.gfc., 233, 
interest, 233. 
future debts, 233. 
time for proof, 234. 
admission and rejection of, 234. 
expunging, 234. 
dividends, 234. 

unclaimed, 236. 
meetings, 235. 
accounts and audit, 235. 

books to be kept by liquidator, 235. 
audit by Board of Trade, 235. 
statements as to (rending liquidations, 230. 
companies liquidation account, 230. 
preferential payments, 230—238. 
costs, 236. 
debts, 237,238. 

managing director not "cloil> or urvanl, 
237 n. 

when distreFs subject to, 23,s. 
debentures subject to. 217. 
rent, 238. 

voluntary winding up¬ 
hove commenced, 240. 
date of commencement, 240. 
effects of, 240,241, 
liquidator— 

appointment of, 241. 
lowers of, 241,242, 
duties of, 242,243. 

must render statement as to la uding liquidation, 
238. 

costs and remuneration of, 242. 
dissolution of company, 243. 

power of court to declare void, 243. 
liquidation under supervision, 243. 
transfer and reconstruction, 243,244. 

rights of dissenting members, 244. 
arrangements with oreditore, 246. 
dterlution of, effect on agent’s authority, 140. 
f 21 l 



COMPOSITION WITH CREDITORS 
under Bankruptcy Act, 582—584. 
outside the Act, 584. 

consideration supporting, 10. 
assignment of assets to official assignee of Stock 
Exchange, 524. 

registered companies apd, 245. 

CONDITION 

precedent, 75, 76. 
concurrent, 75. 

difference between, and a warranty, 75,76,263 el icq. 
on sale of goods— 

none usually implied, 265. 
may be excluded or annexed bv custom, 264. 
when implied— 

on sale by sample, 267. 
by description, 265. 

of goods wanted for a part icular purpose. 266, 267. 

title, 265. 
breach of, 272. 

CONSIDERATION, 
definition, 16. 

executed and executory, 16,17. 
past, 16,17,20. 
legality of, 17,20—31. 
when must exist, 4, 6,17. 
absence of, 18,19. 
adequacy, 17—19. 
for a deed, 2. 

must be set forth if contract within Statute of Frauds, 6. 

except in the case of guarantees, 6, 454,455. 
in the case of bills of exchange, eto., 17. 
need not be stated, 311. 

CONTRACT, 
definition, 1. 
forms of, 1. 
of reoord, 3. 

under seal, 1—3. /JH tee Dked. 

by parol, 1,3. 

executory and executed, 3. 

express and implied, 3. 

formation of, 4 et seg. 

written contract, when required, 4—11. 

And 'tu Fbauds, Statuti or. 
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wn +z> i*—w/wwitea. 

\/hen contract must be by deed, 4. 

must be consideration in most cases, 0,11, 17. 

Essentials of, y et seq. 

proposal and acceptance. See that Title. 

. void, 21 el seq. 
voidable, 21, 33, 38. 
illegal, 21 et seq. And see Ille^vutv. 
unenforceable, 5 el seq., 21 el seq. 
capacity to contract, 31 et s»q. 
by infant, 32 —39. See Infants. 
with married women, 39 et suj. See Married Woman, 
lunatics and drunken persons, 42, 43. 
corjwrations, 4, 43 -10. 
companies, 43—10. 
bankrupts, 47, 501. 
aliens and others, 48. 
assignment of, 51 -56. S<t Assignment. 
uo vat ion, 53, 56. 

may be enforced only by parties, 48, 49. 
rights and duties under a, 48 et wy. 
procuring breach of, 49, 50. 
preventing making of, 50. 
trade disputes, §1. 
peftormancc, 56 et seq. 

accord and satisfaction, 57. 

• payment, 58 it seq. See Payment. 
breach of, 72 el seq. 
total, 72, 73. 
partial, 73 el seq. 
anticipatory, 76, 271. 
by renunciation during performance, 77. 

promisor disabling himself from performance, 77. 
remedies, for— 

right to rescind, 72 d seq. 
damages, 73 et seq. • 
quantum meruit, 73, 78. 
specific performance, 2 »., 9, 73, 82. 
conditions^ See Condition. 
warranties. ^'^Warranty. 
termination of a, 82 el seq. 
by agreement, 82, 83. 
performance, 56, 57. 
breach, 72 et seq. 
lapse of time, 83 el seq. 

And see Limitations, Statutes or. 
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CONTRACT—continued. 

termination of a—continued. 

by impossibility, 88—94. See that Title, 
merger, 3,94. 
bankruptcy, 47,94. 
alteration, 94, 345. 
misrepresentation, 100—103. 
contract of sale, 246 efeeq. 

agency, 117 ei eeq. 
partnership, 161 et eeq. 
oarriage, 413 et seq. 
insurance, 361 et eeq. 
negotiable contracts, 295 et eeq. 
undue influence and duress, 109,110. 
uberrima fiiei, 103,104. 
when governed by foreign law, 110 et eeq. 

CO-OWNERS 

are not necessarily partners, 163, 165, 166, 499. 
ean sell to one another, 248 n. 
of a vessel, 166, 499—501. 
liabilities ol, 499—501. 
when disagree as to use ol the ship, 500. 

COPYRIGHT, 613—621. 
definition, 614. 

“oolleotive work," 616. 

“ dramatio work,” 619. 

conversion ol into novel, 614. 

duration ol oopyright in literary and musical work, 614,615, 
conditional right to publish alter death of author, 614. 
assignment of oopyright, 615, 816, 

rights of assignee to whom author assigns, 616,0I6fe 
bankruptcy of owner of, 616. 

rights of author against trustee, 616. 
infringement, 616—819. 

what constitutes, 616, 618. 
aots not amounting to, 617, 618. 
remedies, 618. 
penalties for, 6fo;’ 619. 
lectures, 614, 617. 

right to deliver protected, 614. 
newspaper report of, 617. 
pointings, etc., 

affixing fraudulent initials or signature, 620. 
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COPyWGHT—co nit'jMiw/’ 

pef bt i n gs, etc,— amlinutd. 

right of author to prohibit sale of altered work, 620. 
penalties, 620,' 621. 
muaio, 614, 61S, 616. 

seizure of pirated copies, 618. 
mechanical reproduction of, 614. 
ownership of copyright, 619. 

in Engraving photograph or portrait, 619. 
of work made in course of employment, 619. 
of article contributed to newspaper, magazine, eto., 
619. 

protection in British dominions, 615, 

Canada, 621. 

• of foreign works, 620. 

designs (trade), 607. 


CORPORATIONS, 
definition, 43, 
contracts of, 4, 43-- 46. 
limits to contractual lowers, 44, 45. 
nee of seal neoessary ; exceptions, t, 45, 40. 
acting as agents, 128. 

And ttt Cour^siKS. 

COUNSEL, 

authority of, 139. 

CREDIT, 

misrepresentation as to, 101. 
must be signed, 101. 
agent cannot bind principal, 10 
goods sold on, 259,276, 277. 
t sundischarged bankrupt obtaining, 47. 

■ CPSTOU, • 

personal liability of agent by, 145, 147, 155. 
may authorise delegation by agent, 130. 
when binding on principal employing agent, 133—136, 626 , 
626 . 

effect of, on antSbrity of mercarftii agent, 142. 

Mt sale of goods, condition may be negatived or annexed by, 
204 . 

to treat instruments as negotiable, 296, 297 el teq. 

may be of recent growth, 297. 
of Stock Exchange, 134,136,146,625,626 
[Ml 
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D. 

DAMAGES 

on breach of oontraot, 72 d set/. 
for fraudulent misrepresentation, 100. • 
liquidated, what are, 78—80. 

distinction between, and penalty, 78, 79. 1 

rules for assessing, 80—82. 
remoteness of, 80, 81. 
in contract of sale, 270—270. 
on dishonour of bill of exchange, 328, 339. 
none for innocent misrepresentation, 102. 

exceptions, 104, 105. 
assignment of right to recover, 5-1, 55. 

DEATH, 

lapse of offer by, 10. 

revokes banker's authority to pay, 350, 351. 
liability of sea-oarriers for causing, 421, 422. 
of surety, 408. 

debtor after bankruptcy petition, 533, 530. 
partner, liability of his estate, 170,174. 

may dissolve partnership, 190. 
limited partner does not dissolve partnership, 197 
effect of, in assigning oontraot, 52. 

on [wrsonal contracts, 90, 91. 

liability for untrue statements in prospeotus, 
105, 100. 

authority of agent, 122, 123, 140. 
presentment of bill of exchange, 310. 
notice of dishonour, 329. 

(Stock Exchange transactions, 528. 529. 
submission to arbitration, 592. 

DEBENTURES, 
definition, 215. 
are not bills of sale, 475. <- 
floating charge, 215, 

subject to preferential debts, 217. 
created within three mouths of winding-up, 218. 
registration of, 215,210. 
effect of omission tga-Ugister, 210. 
particulars as to, required in prospectus, 200. 
money borrowed on, not part of company's capital, 202,216. 
remedies of debenture holders, 216,217. 
as negotiable instruments, 215,296, 304. 
create interest in lands within Statute of Frauds, 10. 
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alignment of, 5#, 54, 559. 

^jben general assignment of, requires registration, 559. 
receipt of, out of profits does not create partnership, 164, 
165. 

s bankrupt may be reputed owner of, 553. 

DECEASED INSOLVENT, 

administration of estate of, 585, 53'). 

s 

DEED, 

essentials of, 1, 2. 
sealing of, 1, 2. 
delivery of, 1, 2. 

as escrow, 2. 
indented and i»ll, 2. 

differences between a deed and a simple contract. 2, 3. 
consideration, 2.17. 
merger by, 2, 3. 
estoppel by, 3. 

apiwintment of agent by, 43,118, 119 
agent contracting by, 145. 
partner oannot bind firm bv, 187. 
when requisite, 4, 45, 46, 83, 531, 5S'l. 

• for transfer^ shaft's, 531. 

DEL CREDERE AGENT, 131, 132. 

DELIVERY, 259 el seq. Aiul « u tuhr .Satr. of (loons, Cos- 

TB40T FOB. 

DEMURRAGE, 435, 436. 

DESIGNS, 807. 

DIRECTORS, 

liability for misstatements in prospectus, 104—100. 
particulars as to, in pros|iectus and annual summary, 206, 
210 . 

restrictions on appointment of, 217, 218. 

3 uabfioatkci, 218. 

uties as to accounts and balanc^jeet, 2)8, 220. 

DISCLOSURE, 

duty of, in contracts u btrrimt Juki, 103, 104. 
non-disclosure and fraud, 66, 103. 
in contracts of marine insurance, 375, 37t 
guarantee, 464, 465. 
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DISSOLUTION 

of partnership, 189—191. 
company, 243. 

DIVIDEND WARRANTS, 
negotiability of, 296,304. 

DOCUMENT OF TITLE, 143, 250, 251, 296. See Factoes 
Act. 

DRUNKEN PERSONS, 
contracts with, 43. 

DURESS, 109,110, 323. 


E. 


ENEMY, 

who is an, 93. 

contracts of, 48,92, 93. 

actions against, 48,92,93. 

person becoming, dissolves partnership, 168. 

may sue asco-ptaintiff to wind up business, 168. 
right to profits earned after dissolution, 184. 
shareholder cannot voto, 209. 
cannot insure, 371, 372,390. 
policy on lifo of person boooniing, 360. 

ESCROW, 2. 

ESTOPPEL 
by deed, 3. 

words or conduct, 95. 
agenoy by, 119-122,136,137,160. 
partnership by, 122,173—175. 
against owner of goods sold, 248 n. 

person signing bill or note in blank, 310. 
negotiability by, 305. 

EVIDENCE 

to prove memorandum under Statute of Frauds, 6,7. • 
reoeipta as, 67. 

to discharge agent Silitracting personally, 145,148,149. 

prove theft by servant of carrier, 420 n. 
as to practice of Stock Exchange, 518 n. 
arbitrator must observe rules of, 595. 

EXCHEQUER BILLS, 298,301, 302. 
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CA#umm, 

promise by, within Statute of Frauds, 5, 
of deoeosed partner, 174. 

shareholder, 209, 211. 

may petition for administration of estate in bankruntOT, 

KSLK Kflrt r *• 


notice to, of petition for, 5814 


K 

FACTORS, 

definition, 153, lot. 

distinguished from brokers, 153, lot, 155. 

• powers of, 153,154. 
insurable interest of, in goods, 153 
when authority of, irrevocable, 122. 
sales by, 153. 
payment to, 03. 
lien of, 154,487. 

Factors Act, 141—144. 

FACTORS ACT, 141-144, 

• vendor left in pqpsessiou of g<»xb< or documents of title, 25ft 
• verulee left in possession of goods or documents of title, 200, 
251. 

transferee of documents of title, rights of, 141—144, 250, 

disposition of goods or documents of title by mercantile 
agent under, 141—143. 
what is a “mercantile agent," 141 . 
position of broker, 164 n. 
are “ documents of title,” 143. 

»» “ pledge ” includes lien, etc., 141 n. 

authority of agent to pledge, 141 143, 153. 
effect of custom on, 142.* 
rights of pledgee, 142, 143. 
owner withdrawing authority, 142. 
rights of cp/isignees under, 143. 

FfflB INSURANCE? * % 

definition, 367. 

t contract of indemnity, 362, 363, 368. 

uberrima Jidei, 103, 104, 363, 364. 

Insurable interest required, 368. 

ratification of unauthorised contract after loss, 368.' 

Mticnment, 366. * 
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FIRE INSURANCE— continued. 
rights and duties, 369. 
money may be laid out in rebuilding, 3G8. 
doctrine of subrogation, 369. 

insurer can only enforce rights of assured, 370. 

And see Insurance. 

FIRM. And see Partnership. 
what is a, 173. 

partner may sue or be sued in name of, 173. 
registration of name of, 167, 108. 
guarantee to or for, 172, 470. 

FOREIGN LAW, 110-110. 
a question of fact, 116. 
when contraots governed by, 110—113. 
contracts invalid by English law, 29, 113, 114. 
enforcement of, 113,114. 

according to lex fori, 114, 115. 
personal disabilities not always recognised, 114. 
foreign judgments, 115,116. 
bills, 340, 347. 

FOREIGN PRINCIPAL, 

position of agent contracting for, 145. 

FOREIGN SOVEREIGNS, 
contracts with, 48. 

FORGERIES 

of bills and oheques, 364—356. 
indorsement, 354—350. 

title acquired abroad under, 354. 
protection of paying banker, 355, 35v. 
negligence facilitating, 355. 

customer’s duty to Itanker, 355. 
banker cannot debit oustQmer with forged bill, 355. 
recovery of money paid under forged instrument, 350. 
of transfer of stock, liability of person presenting, 140 n. 
power of attorney, liability of broker acting under, 140, 
141. 

trade marks, 01^ 

FRAUD, 

generally, 94 tl seq. 

must be (1) false representation of fact, 96. 

not of opinion, or intention, 96. 
can non-disclosure be, 96. 
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FRAUD— ctntiMud. 

mijt bo (2) fact known to bo false to the maker, 96,1)7. 

4r made recklessly or without belief iu its 
truth, 90, 97. 

•dootrine of “ legal fraud," 90,97. 

(3) intended to be acted upon, 98,99. 

(4) must actually deceive, 99. 

‘ (a) damage, 100. 

representation as to [>erson’s credit must lie in writing, 101. 
remedies lor, 100,101. 
infant, liability for, 32, 33. 
affecting foreign judgment, 115. 

bills of exchange, 323. 
where |iartnership induced by, 101. 190. 
money obtained by, interest on. Oil. 

' concealed, ctTeot on Statute of Limitations, 80, 

FRAUDS. STATUTE OF, 5 ft »eq. 
iiect. 4— 

promise of executor to pay out of his own estate, 5. 
guarantee, 5, 0, 454, 455. 
agreement in eomdderat inn of marriage, 5, 9. 
interest in lands. A, 10, 252 n. 

agreements not to lie performed within the year, 5,10, 

* 11. * 

the memorandum, 0—9. 

•signature, 5—9. 

by an agent, 0—9, 158. 
agent may tie verbally authorised, 119. 
consideration must appear in the writing) 0. 

except in the case of guarantees, 0, 454, 455. 
writing may be made at any time before action, 0. 
part performance, 9. 

contract not complying wit b, unenforceable by action, S *1 
«?., 252 n. 

promise to indemnify not within, 132, 450, 457, 
rescission of contract within, 9. 
variation of contraction within, 9. 

FREIGHT, 

definition, 447. 
when payable, 447, 448. 

abandonment of vessel, effect on right to, 447. 
freight, pro mid, 449. 
lump sum freight, 448, 449. 
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FREIGHT— continued. 
dead freight, 418,450. 

liability for, 447,448. 
lien for, 434,435,449,450. 

when goods landed by shipowner, 434,436, 449, 450. 
may be insured, 374. 

oommcnoement of risk on, 382 
when mortgagee entitled to, 496, 497. 
remedy against, for wa'ges, 514. 


a. 

GAMING AND WAGERING, 
what is, 27, 529, 530. 
oontract of, void, 28. 

securities deposited under, 27 
money deposited under, 27. 

Gaming Aot, 1845. .27. 

1882..28, 29. 

Stock Exchange wagers, 529, 530. 
bets by agents, 28. 

right to indemnity affected by the Gaming Aot, 1892.. 
28, 29. 

money received for principal must be paid over, 99, 
policies of marine insuranco by way of, 374. 

GENERAL AVERAGE, 450—453. See tituhr Average. 

GOODS. See under Saus of Goods. 

GOODWILL, 
definition, 194. 
forms of, 195. 

oontract in restraint of trade part of, 25. 
assignment of, 195,196. 

effect of, on right of assignor to carry on business, 195,198. 
sale of, on dissolution of partnership, 182. 
by trustee in bankruptcy, 196 n. 

under deed of assignment, 196 n„ 
of partnership does not vest in survivors, 182. ' 
sale of, for profits doesjjot oreate partnership, 165. 
vendor's claim deterred in bankruptcy, 166. 

GUARANTEES. And tet Sumty. 
definition, 454. 

must Ip in writing, 5, 6,454, 455. 
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GUARANTEES— amtinled. 

ooadderetlon n<*jd not appear in the writing, (l, 494, 459. 
must bo collateral to another contract, 455,450. 
dRntraota resembling, 131, 132, 456, 457. 
guarantee to oi*for a firm, 172, 469. 

.partner cannot bind firm by, 187. 
rights of a guarantor, 459 el teq. 
against principal debtor, 40th 
creditor, 461—463. 
co-sureties, 402 —404. 
liability of a guarantor, 457—459. 
discharge of a guarantor, 404 el ecq. 

Interest on, 08, 09,460. 

continuing guarantees, 458, 459, 408—470. 

bankruptcy of debtor, 470. 

Statute of Limitations, 470. 


H. 

HORSE, 

sale of, 249 a. 

when necessary for infant, 37. 

carriage of, by railway company, 423—42G. 

HUSBAND AND tVlEE, 39. And see Mabried Woman. 
undue influence not presumed, 109. 
proof against estate of bankrupt wife, 581. 

HYPOTHECATION 
•rf ship, 502—504. 
cargo, 504. 

And tee Bottomry Bosh; Respondentia. 


I. 

"laHOBANTU JURIS SOU EXCUSAT," 107, 108. 

ILLEGALITY, 21 el teq. 
dt oommon law, 21 el teq. 

agreements of an immoral nature, 22, 23. 
contraty to publie polM> 21 el teq. 
marriage brokage contracts, 23, 31. 
in restraint of trade, 23 -25. 
sale of publie offices, 23. 
maintenance and champerty, 25, 20. 
to shore remuneration of trnstee in bankruptcy, 678. 
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ILLEGALITY—continued. 

by statute, 26 cl scq. , 

when doubtful whether illegal or no, 27 el stg. 
payment of bets on horse races, etc., by bills, 29. 
money lent for gaming, 29. * 

gambling on loss by maritime perils, 374. 
sales on Sunday, 29. 

sale of bank sharcj against provisions of Leeman's Act, 
30. * 

contracts contravening Money-lenders Acf, 71, 72. 
effect of illegality, 30, 31. 

arising after contract made, 89, 92, 93, 123, 190, 
389. 

recovery of money paid nnder illegal contract, 31. 
court will refuse to enforce contract tainted by, 21. , 

payment cannot be appropriated to illegal debt, 65. 

IMPOSSIBILITY, 

when performance excused by, 88—94. 
arising subsequently to contracts, 89—94. 
of iwrformance caused by one party, 77. 
caused by law, 89,90. 

perishing of person or thing, 90—92. 
outbreak of war, 92—94. 
when contract based on happening of ovtnt, 91. 
effect on rights of parties, 92. 

INDENTURE, 2. And see Deed. 

INFANTS, 

definition, 32. 

limits to contractual powers of, 32 cl seq. 
contracts by, at common law, 33, 34. 

Infants' Relief Act, 1874. .20 n., 32—35. 

Betting and Loans (Infants) Act, 33. 
contracts regarding leases, partnerships, shares, 33—35,168, 
169,202, 208. 
of service, 35. 
in restraint of trade, 35. 
of apprenticeship, 35. 
mortgage by, 32. - 

effect of fraud by, 32,33. 
ratification by. 34,35. 
necessaries, 32. 

how determined, 36, 37. 
examples of, 37. 
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lNE&NTS-*o»tf»iiei?. 

can Jot be sued on bill of exchange, 33, 36, 312 n., 313. 

"bond with penalty, 30. 
trading contracts, 36. 
when, can recovet money paid, 36. 
bankruptcy of, 30, 534. 

INNKEEPERS, 

power to sell goods of guest. 252, 1%7 n. 
lien of, 48fs 487 n. 

INSURANCE, 

definition, 301. 

“ policy," “ underwriter,” “ assured," 301, 371. 
forma of, 361. 

Analogous to a wager, 301, 302. 

when a contract of indemnity, 361—303, 308, 371, 3117. 

is a contract uberrima Jitlei, 103, 104, 363, 364. 

And see lure, Eire and Marine Insurance. 

INSURANCE BROKER, 156, 157, 3113, 364. 

INTEREST 

at common law, 08— 70. 

compound interest, 68. 
by salute, 69. • 

on a bottomry bond, 002. 

bills of exchange, etc., 09, 338, 339, 343. 
guarantees, 68, 09, 400. 
awards, 68. 
judgments, 69. 
advances by jurt ncr, 179. 
in bankruptcy, 577 n., 580— 582. 
winding-up, 233. 

charged by money lender, may be reduced if excessive, ift, 71. 
•Vhcn payable out of company's capital, 214, 


JETTISON, 38g, 451, 502. 

JUDGMENT, 

a contract of record, 3, 4. 
against married woman, form of, 41. 
interest on, 69. 

bankruptcy court may inquire into consideration for, 39. 

notice may issue in respect of final, 42,639. 
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JUDGMENT —conti mud. 
against principal debtor— 
surety not bound by, 458. 
surety’s right to assignment of, 461,462 
offeot of, against prinoipal or agent, 150, 151. 

principal and surety, 467. 
partner, 170,171'. 
mergor by, 170, 171. 
foreign, 115,116. 


L. 


LAND, 

contract concerning, within Statute of Frauds, 5, 10, 252 n, 
mortgago of, by infant void, 32. 
limitation for recovery of money charged on, 84. 
oontract to soli, nature of, 103, 104. 
auctioneer may rocoive tlcjKtsit on sale of, 159. 
conveyance of - 
by partners, 186. 

ownership of, by company incorporated in British posses¬ 
sion, 208. 

• LAY DAYS, 430. 


LEASE, 

oontract for, within Statute of Frauds, 5,10, 
by or to infant, 33—35, 38. 

executed, cannot be rescinded for innocent misrepresenta¬ 
tion, 102. 

LETTERS OF CREDIT, 296. 

LIEN, 

distinguished from mortgage and pledge, 471. 
kinds of, 486—489. 
possessory liens, 480, 487. 
particular lion, 486, 487. 
how it arises, 486. 
examples of, 486,487. 
general lien, 487. _ 

no right of sale, 471/487. 

exception in the case of vendor's lien, 285,286. 
how lien is lost, 277,487. 
agent's lien, 135, 146,154, 156. 
factor's lien, 154,487. 
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tntfranoe broker's uen, 156. 
banker’s lien, I5tf, 487. 
aridtrators, 589. 
auctioneer's lien* 159. 
carrier’s lien, 283, 284, 427, 486, 487. 

Shipowner's lien, 434, 435, 449, 487. 
innkeeper's lien, 252, 486, 487 n. # 
unpakyieller's lien, 276, 277, 284- 2»0. 
maritime Mens, 449, 488, 489, 514. 
priority of, 489. 
whether assignable, 489 
conflict of maritime lien with jtossesson, 189. 
for frieght, 434,435, 449, 450, 487. 
of seamen and master for wages, 488, 501. 
for general average contributions, 450. 
salvage, lien, 488, 505. 
equitable lien of a partner, 181, 489. 
none, on ship's certificate of registry, 492. 
not affected by Statute of Limitations, S4. 

LIFE INSURANCE, 

definition, 365. 

is a contract vhrrimcFfnhi, W3, 104. 364. 

perssn making it’must have insurable interest, 365. 

what is an insurable interest, 366. 

naige of interested person must lie in jKilicy, 365. 

ean recover only amount of the interest, 365. 

premiums paid under illegal policy, 366. 

Married Women's Proiierty Act, i882. .3*16, 367. 
assignment of polioy, 367. 
assignee need not have an insurable interest, 365. 
polioy on life of person becoming enemy, 366. 

And see Issorakce. 

LIMITATIONS, STATUTES Of, 82 cl srj. 
termination of liabilities by, 82 d siq. 
when time begins to run, 84 86. 
disabilities of plaintiff, 85. 
lefendant beyond seas, 85, 86. 
loncealed fraud, 86. a , 

shore payment under mistake of fact, 86. 
acknowledgment to take the case out of, 86—88. 
must be in writing, 5, 86, 87. 
by joint debtor, 87, 
solfieienoy of acknowledgment, 87, 88. 

[37 ] 



INDEX? 


LIMITATIONS, STATUTES OF-efl!i<inu«f. 

consideration for acknowledgment or new promise, 2& 
part payment, 88. ' 

by bill or cheque, 88. 
length of time- 

in oontraots under seal, 3, 84. 
simple contracts, 84. 
where money changed on land, 84. 
as regards real property, 84. 

personal property, 84 n. 
applies between partners, 188. 

not between principal and agent, 132. 
as lietween creditor and surety, 470. 
to foreign contracts, 114, 115. 
creditor's right to appropriate payment to barred debt, SC. 
lien not affected by, 84. 

LIQUIDATED DAMAGES, 78 -80. 

LLOYD'S S. 0. POLICY, 370 rt .vij. ,SV Marine Insurance. 

LUNATIC, 

contracts with, arc sometimes voidable, 42, 43. 

ratification by, 43. 

as principal or agent, 123, 140. 

partner becoming, 108, PJO, 191. 

limited partner becoming, 107. 

bankruptcy of, 535. 


&L 


MAINTENANCE, 25, 2th 

MARINE INSURANCE, 371 el set/. 
definition, 371. 

a contract uberrima filet , 103, 104, 303, 364, 375, 378, 

essentials to validity of policy, 378, 377, 

must be in writing, 5, 379. 

subject-matter of, 372. 

duty of seller of goods as to, 261. 

assignment of poiioy, 372. 

aft >r loss, 372. 

of interest in subject-matter, 374. 
insurable interest necessary, 372. 
what amountR to such interest, 372—374. 
gambjing policies, 374, 375. 

part jes to, guilty of offence, 374. 
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marine Insurance— continual. 

the slip, 377. . 

jprtiesto a, 381. 
seller’s duty as jo, 201. 
alien enemy cannot insure, 371, 372. 
f kinds of marine policies, 378, 370. 

valued and unvalued policies, 378, 383. 
voyage, time, and mixed jiollcies, 378, 370 
offntjpuation clause in time policy, 378 370. 
Lloyd's S. G. jsjlicy, 370 it '"!■ 

“lost or not lost," 373, 382. 
commencement of risk, 382, 383. 
on ships, 382. 
freight, 382. 
goods, 383. 

ermination of risk, 383. 
deviation, 383 -385, 338. 

when excused, 384. 
change of voyage, 384, 385. 
delay in prosecution of voyage, 385. 

“ [lerils of the seas," 380 -388. 

The Inchinaru clause, 387, 388. 

“ lire," 388. 

“ uifates,” 388., 

“thieves," 380. 

“ jettisons," 389. 

capture and seizure, 380 302. 

F. C. & tj. clause, 391. 
barratry, 392. 

“all other perils,” 392. 
suing and labouring clause, 302. 
the memorandum, 381, 394, 305. 

meaning of “ stranding," 395. 
running down clause, 397. 

F. P. A. clause, 396. 

insurance brokers and, 156,*157, 393, 394 
re-insurance, 373, 397. 
double insurance, 398. 
alteratioibof a polioy, 399. 

bow made, £99. 
losses, 399 et teg. 

must be traced to a proximate cause, 399. 

what is a “ proximate cause,” 399, 4U0. 
liability of underwriters for, 399, 404—406. 
kinds of, 400—402. 
actual total losses, 400, 401. 
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M ARINE INSURANCE— eontineud. 
losses— continual. 

constructive total lossos, 401. « 

when assured entitled to treat losses as, 889, 390, 
401, 402. 

may be caused by frustration of adventure, 402. • 
notice of abandonment, 402, 403. 
re-insurer need dot give, 397. 
necessity for giving, 402. 
when to be givon, 403, 
when irrevocable, 403. 
rights of insurer receiving valid, 403. 
safe arrival of ship after, 403. 
adjustment of losses, 404—406. 
on ship, of partial loss, 404. 

total loss, 404, 405. 
goods of partial loss, 405. 
where goods arrive damaged, 405, 
general average losses, 405, 406. 
successive losses, 406. 
valuation for, 385. And see Average. 
subrogation, 369,370, 406, 407. 
premium, 393, 394, 408. 

broker liable to underwriter for, 176, 157, 393. 394 
return of, 408. 
warranties, 409—412. 
definition, 409. 

must be exactly complied with, 44*1). 
excuses for non-compliance, 409, 410. 
express, 409,410. 
implied, 411,412. 

none as to nationality, 412. 
insurer discharged by breach of, 95 n. 
representations, 376, 410. 
concealment, 103, 104, 375, 376. 
by an agent, 376. 

MARKET OVERT, 
meaning of, 248, 249. 
in London, 248. 
stolen articles, 249. 
horse, 249 n. 

MARRIAGE SETTLEMENT, 

Mil of sale does not indude, 475. 

agreement to settle on marriage, 475 n. 
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SUiSWAC® SETTLEMENT—eosfi'iiuaf. 
effect of bankruptcy oil, 557—559. 
lyking of, may affect bankrupt's discharge, 550 n. 

MARRIED WOMAN, 

3 * as agent for her husband, 40, 41,150, 100. 
by estoppel, 160. 

contracts inode before marriage, Sfl. 

* t during marriage, 39if my¬ 
na power generally to contract at common law, 39. 
Married Women's l'ropertv Act, 1082. .40,41. 

1893..40. 

liability of husband, 39,100. 

undue influence of husband not presumed, 109. 

• restraint on anticipation, 41, 42. 
effect of bankruptcy on, 554. 
may insure husband, 366, 367. 

effect policy on her life, 366, 367. 
remedy on contracts made by, 40 42, 
judgment against, form of, 41. 

bankruptcy notice against, w hen trading, 42. 
camiot be made bankrupt unless trading, 42, 534, 535. 
proof against estate of bankrupt bushand, 581. 

Sta^te of Limitations runs against, 85 n. 

MASTER OF A SHIP, 
mdkt be qualified, 501. 
duties of, 501. 
must keep log, 501. 
powen of— 

hypothecation, 501- 504. 
sale, 501. 
discipline, 502. 
to jettison goods, 502. 
authority of— 

to pledge owner's credit* 499, 502. 
sign bill of lading, 441—144. 

generally agent of owner, 441—444. 
may be agent of charterer, 441—443. 
goods must be on board, 443. 

Ulinlity of, to bolder of bill of Idling, 443, 444. 
barratry, 392,501. 
may insure wages, 374. 

hen of, for wages and disbursements, 488, SOL 
MATE’S RECEIPT, 441. 
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MEMORANDUM OF ASSOCIATION, 200-203. ' 
name of company, 200. 
change of name, 200. 
registered office, 201. 
objects clanse, 201. 
alteration of, 201, 202, 213. 
share capital to be stated in, 202. 
association clause, 20C. 
signatures to, must be attested, 203. 
married women and infants may sign, 202. 
duties of subscribers, 203. 
registration of, 204. 
inspection of, 204. 

notice of, imputed to persons dealing with company, 204. 
limits company’s power to contract, 44. 

MERCANTILE AGENT, 141 els c'/., 151 n., 250. 

MERCHANDISE MARKS, 011—613. 

“ trade mark,” 611. 

“ trade description, ’fill, (112. 

applying false, to goods, 011. 
forgery,01i. 
prosecutions, 012. 
warranty of genuineness, 012. 

Customs authorities may require information from importer, 
613. 

Royal warrant, 013. 

MERGER, 

of simple contract by deed, 2, 3. 
terminating of contracts by, 2, 3, 04. 
of debts in judgment against partner or partners, 170, 
171. 

none, where cheque given by partner for firm’s debt, 1 "ft. 
when acceptor becomes holder of bill, 345. 

MISREPRESENTATION, 
classification of, 94, 95. 

not always a ground for damages, 04,95,97, 102. 

when equity will relieve, 102,103. 

in contracts uiem'mrrfjWet, 103, 104. ' , 

damages against directors etc., though innocent, 101—106. 

as to character and credit, 101. 

fraudulent, 95 ef stq. See Fiucd. 

innpeent, 05,102—106. 

remedy for innocent, 102—106. 
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MISfTASE, H06—10W. 

tfnilhteral, no ground for rescission, 106, 107. 

as to meaning of contract, 107. 

wBere mistake such that no oontract is made, 106, 107. 

u to existence of the thing, 106. 

person with whom dealing, 106. 
id fact, 86, 107. 
law, 107, 108. 
a particular right, 108. 
remedies, to7, 109. 
when contract rectified, 1<>9. 

MONEY LENDERS, 

who are, within Money lenders Act, 1900..70. 
must bo registered, 71. 

registered name must iiot include word ** bank, 
72. 

transactions with, may be rc-opened, 70. 
principles on which relief granted, 70, 71. 
contracts of, when illegal, 71, 72. 

jjosition of assignee of securities, 72. 

AJJLNEY LENT. £ee Money Lenders. 

'or g^rning, illegal, 29. 

when lent abroad may In* reco\ eiable, 29. 
infant not liable for, 32, 33. 

B 

MONEY PAID 

under illegal contract, 31. 

by infant under void contrail, 38. 

under mistake of fact and ISt.it ute of Limitations, 80. 

MORTGAGE 

* distinguished from lien and [pledge, 171. 
generally, 473 ei aeg. 
by infant, 32. 

partner of share in profits, 178,188, 181). 
of a ship, 41)4 ei teq., 001 el seq. And see Bottomry Bono ; 
Shipping. 
cargo, (104, 
shares, 473. 

rights of mortgagee, in uanurugncy, ow. 

And see under Bills oi Sale. 
limitation of right to sue for money secured by, 84. 
of personal property, no statutory bar, 84 n. 
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N. 


NECESSARIES, 

oontraot of infant for, ,12,36,37. 
supplied to lunatic or drunken person, 42,43. 

wife, liability of husband, 159, 160. 
liability of shipownea for, 499. 

NEGLIGENCE, 

“ gross negligence," 120 n. 
liability of agent for, 124—126. 
liability of oarrier for, 416, 417. 
not equivalent to fraud, 67, 324. 
as affecting title of holder of bill, 324. 

NEGOTIABILITY, 

difference between, and assignability, 56, 295, 296. 
may arise from oustom, 296, 297 el seq. 
estoppel, 305. 

NEGOTIABLE INSTRUMENTS. And tee Bni'or Ex: 

CHANGE. 

definition, 295. 
what are, 215, 296 el seq. 
history, 297 el ttq. 

signature of infant will pass title to, 313. 
given by infant, void, 33,36, 312 n. 

in payment of bets on home races, etc., illegal, 29. 
when partner may bind firm by, 186. 

NOTE. See Bank Notes ; Promissory Notes. 

NOTICE 

of assignment of debts, 52, 53. 

life polioy, 367. 

necessity for, of revocation of agency, 121,122. 

retirement from partnership, 122,175. 
to dissolve partnership, 178, 189. 
of memorandum and artiolce in dealings with oompaBr, 
204 

abandonment, 402,403. 

defect of title as regards bills of exchange, 323,3C4. 
dishonour, 328—331. ■ 
act of bankruptcy, 350,351,561,562. 
under Carriers Aot, 1830. .419. 

lOVATlON, 63,56,171,172. 

t 44 ] 



IftDIX. 


P, 

PABTIfERSHIP, 161 rt ttq. 
definition, 161 et teq. 
distinguished from companies, 162. 

co-ownership, 166, 166. 

b contract vbemmm fdti, 103, 1(H* 176, 177, 180. 
rules fowdetermining existence of, 163—166. 
euiui partrwrships, 173, 174. 
formation of a partnership, 168. 
at will, after fixed term expires, 168. 
who may be partners, 168. 

infants as, 33,34, 168, 168. 

. number of members, 163, 197, 199. 
articles of partnership, 168. 
may be varied by consent, 177. 
firm name— 

a mere description, 173. 
partners may sue and be sued in, 173, 
when registration necessary, 187. 
particulars required on registration, 167. 
trade catalogues, etc., of registered firms, 168. 

• consequenocs of default in registration, 187. 
•iiabitffies, 169 tl tcq. 

for debts incurred in course of, 169. 
are joint, not several, 170,171. 
of estate of deceased partner, 170. 
after change in firm, 171, 172, 
for misappropriation and breaches of*trust, 176, 176. 
torts, 169, 175,176. 

are joint and several, 175. 
extent of, 189, 175, 176. 
persons liable as partners, 

those actually partners, 169. 

holding tbemaclrewout as such, 173—175. 
sharing profits, 161—160. 
incoming partners, 173. 
retiring partners, 171, 172, 174. 

may be released by novation, 171, 172. 
"dormant parfhers, 175. s' 
executors of deceased pawner, 174. 
co-owners of ship not usually, 499. 
guarantees, 172,470. 
than of a partner, 188. 

sale of, to oo-partner, 180. 

[45] 



Index. 


PARTNERSHIP— continued. 
share of a partner— continued. 
assignment of, 178, 188, 189. 
rights of assignee, 189. 
execution on a partner’s share, 190 a. 
property of a firm, 187, 188. 

no rights of survivorship, 188. 
rights of a partner„,l76 et see/. 

whon term ceases, and partnership eontis/ies, 177. 
ordinary rights, 177—180. ' 

to tako part in the business, 178. 
admission of new partner, 169,178. 
change in nature of business, 178. 
power of majority to decide differences, 178. 
expulsion of members, 178. 
remuneration for extra work, 178. 
to indemnify, 178. 
interest on advances, 179. 
as to books, 179. 

profits, 179, 180—182. 
goodwill, 182, 195, 196. 
partner must not compete with firm, 180. 
rights of defrauded partner on rescission, 181. 
profits— 

accruing after retirement of a partner, 183,^ -it. <> 
rights of alien enemy, 184. 
division of, 179, 181, 182. 
losses, how to be borne, 179, 181, 182. 
authority of a partner, 184—187. 

in ordinary scope of the business, 185—187. 

unless want of authority knowu to third party, 
185. 

usual acts by which partner may bind firm, 185—187. 
partner oannot bind firm— 
by deed, 187. 
guarantee, 117. 
submission to ar bitration, 187. 
negotiable instruments, 186,312. 
after dissolution, 187. 
dissolution, 189—191. 

publio notification, 122, 175, 18k 
rights on, 180—184. 
equitable lien on property, 181,489. 
return of premium, 183. 

Bale of goodwill on, 182. 

" accounts on, final settlement of, 181,182, 195, 
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PARl3iER8HlP— coniinue3. 
diMolStion— conlintvd. 

how caused, 178, 189—191. 
of partners hip^at will, 178, 189. 
by bankruptcy or death, 190. 

suffering share to be charged, 190. 
the court for misconduct, etc., 190,191. 
bankruptcy of a partnership, 191—KM, 535, 586. 

adufRiisyation of joint and separate estates, 191—194. 
exceptional rights of proof, 192—194. 
partner may not compete with creditors, 198. 
when creditor may prove without accounting for 
security, 194. 

limited partnerships, 196—198. 

• how constituted, 197, 198. 

particulars required on registration of, 197. 
may be made bankrupt, 198. 
limited partner, liability of, 197. 

death, bankruptcy or lunacy of, 197. 
general partner may become, 198. 

PARTICULAR AVER ACE, 450. S<t under Averao*. 

PARENTS, 

t|ho a0f obtain, 600, 605. 
patent agents, 603. 

specifications, provisional and complete, 603,604. 

examination of, 603,601. 
opposition to grant of, 604. 
duration of, 605. 
improvements, 605. 
revocation of, 605, 606. 
amendments, 605. 
cmnpulaory licence, 605, 606. 
ffttrictions may not be imposed on purchasers, 606. 
register of, 606. 
designs, 607. 

copyright in, 607, 

PAWN OR PLEDGE, 

definition, 471. s 

distinguished from mortgage and llfn, 471. 
effect of, 471. 
duty of pawnee, 472. 
power of sale, 249,472. 

redeiivery by pawnee for limited purpose, 472. 
pawnbrokers, 472,473. 
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PAWN OR PLEDGE—codinuca. 
of bill of lading, 446. 
by boyer of goods on “ sale or re 
mercantile agent, 141—143. 
partner, 187. 

trustee in bankruptcy may inspect and redeem, 379, 

PAYMENT, 
definition, 58. 

absolute and conditional, 38. 
debtor must seek bis creditor, 58. 
tender of, 58—60. See Tender. 
in a directed manner, 60, 61. 
by bill or note, 81,62, 88. 
who may pay, 62. 

to whom payment may be made, 63, 64. 
effect of, to factor, 63. 

trustco, 64. 
auctioneer, 63. 
broker, 63. 
solicitor, 63. 
agent generally, 83. 
appropriation of payments, 64—67; 
debtor's right, 64. 
creditor's right, 64, 65. 

statute-barred debts, 63. 
illegal debts, 65. 
current accounts, 64—67. 

rule in Clayton's Case, 65—67. 
cffedt on secured accounts, 66, 67. 
trust moneys, 67. 
receipts, 67. 
part payment, 87, 88. 

PENALTY 

to secure performance of Contract, 70. 
distinguished from liquidated damages, 78,79. 

PERFORMANCE OF CONTRACT, 56 ef«?. , 

PHYSICIAN, 

when fees cannot be reco-erod by, 48. 

PLEDGE. Set Pawn. 

POLICY OF INSURANCE, 361 tl seq. And see IW TOiW t 
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mt otswB, 

payment through, JSO. 

W lot acceptance through, 16,16. 
pmentment of bill through, 316. 


POST OFFICE ORDER, non-negotiability of, 266. 
&>WER OF ATTORNEY, 116.119. 


liability of broker acting under forged, 110, 111, 531. 


PREFERENTIAL DEW’S. See Biskucttcv; I'oMFAStBS; 
Dibistures. 


PRICE, 217, 216. Su Sale or Goons. 

PRINCIPAL AND AGENT, 117 el«?. 
definition of agent and agency, 117. 
patent agent, 603. 

classes of agents, 117, 116,153 -160. 
who may appoint, 118. 

be appointed, 118. 
how agent appointed,T18—120. 
methods possible, 119. 
sometimes a deed required, 45, 118,119. 
writing required, 119. 
ageaoy by estoppel, 119, 120. 

-atiMRtion, 120, Hi. 

of (ire policy after loss, 368. 

• marine policy, 381, 382. 
letermination of agency, 121- 124. 
by act of party, 121,122. 
when authority coupled with an interest, 122. 
by operation of law, 122, 123. 
miscellaneous, 123, 124. 
iuties of an agent, 124—132. 

to do the work with care and skill, 124. 
what skill is necessary, 124—126. 
gratuitous and paid agenfci, 124—126. 
must set for principal's benefit, 126. 

keep his accounts, 126. 
secret profits, 127—129. 

agent must account for, 127, 128. 

•ub-agens must account Air, 127, 128. 
agent taking may forfeit right to commission, 128, 
129. * 

bribing agent a misdemeanor, 129. 
rights of principel against briber, 129. 
right of principal to dismiss agent, 129. 
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PRINCIPAL AND AGENT—amitndc. 


duties of an agent— continued. 

must not ordinarily delegate, 12!)—131. 
ol del credere agent, 131,132. 

not to use information, eto., for dwn purposes, 131,132. 


oannotsetupStatuteof Limitations against principal 13i 
rights of agent, 132 el seq. 


remuneration, 122,133. 


indemnity, 133—135, 152,153. 
lien, 135, 140, 154, 156,487. 
right to stop in transitu, 136. 
authority of an agent, 136 et seq. 

as betweon principal and agent, 136, 139. 

ambiguous instructions, 139. 
as between principal, agent and third parties, 136— .139. 

secret limitation of authority, 136—139, 170. 
none, to make representation as to credit, 101. 
implied, 136—139. 
eannot be revoked, when, 122. 
to draw and accept bills, etc., 313. 
of brokers, 63,154—156. See that Title. 
insurance broker, 156, 157. 


shipbroker, 167. 

stockbroker, 516 et seq. Sri that Tilli. 
factors, 83, 153, 154. See that Tide. 


auctioneers, 158,159. 
counsel, 139. 


banker, 157, 158, 356-352. 


partner, 184—187. 
wife, >69,160. 
mercantile agent, 141 et seq. 
sale by, 141—143, 250. 
pledge by, 141—143. 
wife, 40,41, 159, 160. 
master of a ship. See that Title. 
under the Factors Act, 141 el seq. Sic Factors Act, 
warranty of authority, 104, 140, 531, 532. 

who may suo for breach of, 140,141,531,532. 
relations with third parties, 144 et seq. 
when principal is disclosed, 144—146. 

righto are get erally against tile principal, (44. 
agent liable, 144,. 145. 
oral evidence regarding this, 145. 
when agent may sue, 146. ^ 

position of home agent contracting for foreign 
principal, 145. 


1 



Index. 


PRINCIPAL Ins AQBNT—con/uwerf. 
relltkma with third parties— amlinued. 

whan principal is undisclosed, 146—180. 

contract may be adopted by or against principal« 
agent, 146,147. 
exceptions, 148,150. 

principal takes subject to equities of third part] 
147-150. 

when agent describes himself as principal, 148. 
i# principal is non-existent, 151. 
set off against principal of debt due from agent 
144, 147,148. 

liability of principal for money borrowed »itlunt authority 
Ifti, 152. 
agent's torts, 152. 
right of agent to indemnity, 152, 153. 
making gaming contracts, 28,29,135. 
payment to agent, 63. 

signature of agent, to satisfy the Statute of Frauds, 6—9,158 
concealment by ageut, in marine insurance, 376. 

PRINCIPAL AND SURETY. Sir Ucara.ntkics, Sukkty. 

PROMISSORY NOTE, 

* a negotiable instalment, 296. 

‘fflfmraon, 357. 

distinguished from a bill of exchange, 357. 
hiatbry of, 299—301. 
form, 357. 

liability of maker, 357. 

Joint and several liability, 357, 358. 
infant not liable on, 33,36. 
presentment for payment, 358. 
on demand, when deemed overdue, 358. 

• _ And tee under Bd.l or Exchange. 
generally rules as to bills apply to notes, 358, 359. 

■ exceptions, 358, 359. * 
when bills may be treated as, 309. 
payment by, 61,62. 
aa defeasance of bill of sale, 479. 

PROMOTERS, 

prospectus, liability for, lOIS-jlOfi, 205. 

PROPOSAL AND ACCEPTANCE, 11 elstq. 
may be express or implied, 11,12,14. 
must be made to person to be affected thereby, 12. 
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PROPOSAL AND ACCEPTANO 
must be acoepted absolutely, 12. 
may be good, though formal contract is to follow, 13. 
unaccepted proposals, 13. ° 

withdrawal of proposal, 14—16. 

party who makes first overture not always the proposqj. 1^ 
tacit acoeptanco, 14. 

proposer may waiveoiotice of acceptance, 13, 14. 
through the post office, 13. 16. 
lapse of proposal, 16. 

PROSPECTUS, 205—208. 

must be dated, signed and filed. 205. 
particulars required in. 205—20s. 
statement in lieu of. 207. 
of foreign company, 208. 
fraudulent, statements in, 08. 205. 
untrue statements in. 104 106. 205 

PUBLIC POLICY, 21 .1 


(,>. 

QVAXTI. M ilKltl lT. 7:., 78. '.hi. 


RAILWAY COMPANY. See Carkisi 
when commdh carriers, 423. 

are not of passengers, 423. 

Railway and Cana! Traffic Acts, 423 —420. 

passenger's luggage, 420, 425,426. 

liability for goods carried free of oharge, 425. 

carriage of animals by, 423—426. 

when protected by special contraot, 423—426. 

undue preferences by, 426. 

sea traffic, 425,426. 

RATIFICATION 

of agency, 120,121.,, 
contracts with infants, 34, 35. 

lunatics, k3. 

of contracts made through undue influence or duress, 110. 
fire policy after loss, 368 
'marine policy, 381,382, 
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taamp 

as •Tidcnco of payment, 67. 

obligation to giv^, 67. 68. 

w4en a bill of sale, 474—176. 

of goods, to satisfy Sale of Roods Act, a. 4. .267, 266. 

dlEtOGNTZANCK, 5, 1. 

RECORD, 

control of. 5 1. 

• 

RELEASE, ta. 

of trustee in bankiuptev. 567. 568. 

REPRESENTATIONS, 64 it *</. 
olaaailieation of, 61, 65. 

* fraudulent, 65 /1 *•r/. St < um/i t Fk vru. 
as to diiuactci and credit, 101. 
imuxent, 65. 102 >f -t q. 

right to rescind for, 102. 105 
when damage** can be claimed, 101. 
untrue statements in prosfKi ms, 104 -106. 

RESCISSION OF CONTRACT. 72 / v 7 .. loo-UK*, 106. 

oral, of preumis written eonira* t. u 

RESTRAINT OK TRADE (CON I M \<T.*> IN), 
consideration requimi. II, 25. 
to what extent allotted, 2.7 2,‘i, 
teat of validity, 24. 
nature of contract regarded, 2t. 
part of goodwill of huMiKvw.. 25. 
in contracts by infant, 25. 

REiffPAIN'T ON ANTICIPATION’, 41,42. 


ft, 

SALE OF GOODS, CONTRACT Kolt, 
definition, 246. , 

•slew and agreements to sell, 240,247. 

•object-matter of, 246. • 

good, not in existence at time of, 246, 217. 

perishing after sale, 240, 286. 
future goods, 246,247. 
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SALE OF GOODS, CONTRACT FORr-contfntied. 
price, 247. 

agreement for valuation by third party, 248. 
capacity, 248. See under Contract. 
may not be assignable, 55. 
to infants, 32,38,37. 
who may sell, 248—252. 

sale constituted by estoppel, 248 n. 

market overt, 248, 249. 

horses, 249 n. 

stolen goods, 249. 

pawnee, 219, 472. 

agents, 141—144, 250. 

sheriffs, 251. 

masters of vessels, 252. 

innkeepers, 252,487 n. 

person who has already sold, 250. 

bought or agreed to buy, 260, 251. 
in possession of goods or documents of title, 260, 
251. 

when contract unenforceable unless in writing, 8, 11, 252— 
258. 

sufficiency of memorandum, 6—9. 
when value of £10.. 253, 258. 
acceptance and receipt, 255—258. 

what amounts to acceptance, 255—257. 

a receipt, 257,258. 
test of a sale, 253, 254. 
sample, sale by. See Sample. 
delivery, 259'rl sey. 
definition, 259. 

actual, constructive and symbolic, 259. 
to carrier, 260. 
time for, 261. 
place of, 261. 

at distant place* risk of, 260. 
insurance of goods sent by sea, 261. 
of exact amount requisite, 281. 
examples, 281—263. 

how expressions as to quantity construed, 282. 
sale by description, S15. ‘ 

of goods wanted foi| particular purpose, 286,207, 
on approval, 290. 
conditions— 

, definition, 283, 264. 

contrasted with warranties, 283,264. 
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SALK fF GOODS, CONTRACT FOR— continued. 

conditions— -continued. 

may bo uegativcd or annexed by custom. 204. 
implied, ma$’ be waived or disclaimed, 264. 
rule as to, 265. 
as to title, 265. 
on nale by description, 265. 
when* goods wantcdYor particular purpose, 206, 
exceptions, 267. 267. 

on sale by sample, 267. 
breach of, 272. 
warranties— 

definition. 265. 

when representation amounts to. 263, 264. 
contrasted with conditions. 263, 264. 
may be negatived or annexed by custom, 264. 
express, 268. 
implied, 26',). 
statutory, 260, 270. 
breach of, 272, 273. 
rights and duties, 258 et $eq. 

(i) rights of buyer, 258 et mq. 

to examine goods, 260. 207, 274. 

delivery* 259 et #(q. 

damage® on broach, 270, 271. 

measure of damages, 270, 271 

specific performance, 272. 

on breach of condition or warranty, 272, 273. 

[ii) rights of vendor, 273 et mq. 

to have goods accepted, 274. 

acceptance in performance of contract, 274. 
payment, 273. See under Payment. 
actions against buyer, 275, 270. 
for price, 275. 

damages for non-acceptance, 276, 276. 
refusal to accept instalment, 276. 
remedies against goods, 276 el «eq. 

44 unpaid seller,” 276 u. 
lien, 276, 277. 

when it arises. 276, 277. 
how lost, 277. 

when defeated by sale or pledge, 284. 
resale of goods subject to, 286. 
stoppage in traniitu, 136, 277 el teq. 

See that Title. ■ 

duty of, on sale of dangerous goods, 2J0. 
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SALE OP GOOD8, CONTRACT FOR r-continued. 
transfer of the property, 247, 286—293 
intention of parties, 286—288, 292, 293. 
specific chattels, 286—290. , 

unconditional sale of deliverable goods, 286, 287. 
where seller bound to do act before delivery, •87,* 
288. 

to ascertain nrice, 289. 
buyer bound to perform cowVtion, 289. 
when sold “ on approval *’ or on sale or return,’' 
290. 

effect of pledge, 290. 
unascertained goods. 290—293. 

appropriation to contract, 290- 293. 
sale by auction, 293. 

SALVAGE, 

definition, 504, 505. 
amount payable, 505. 

how apportioned, 505, 
validity of agreements for, 505. 
where services rendered by King's ships, 506. 
seaman cannot abandon rights. 505, 506. 
lien for, 488, 505. 
forfeiture of claim to, 506. 

SAMPLE, 

sale by, 2615- 268. 

implied conditions, 207. 

goods must answer description, 265. 

when sufficient to satisfy s. 4 of Sale of Goods Act, 256 

function of, 268. 

8CRIP, 

meaning of, 519 n. 
negotiability, 296, 304. 

SEAMEN, AGREEMENT WITH, 506 rl seq. 
must be carried by ship, 498. 
formation of, 506—508. , 

requisites under the Merchant Shipping Act, 506— 508, 611. 
what provisions are contrary to law, 5o8. 
termination of, 508, 509. ^ 

by loss or wreck of ship, etc., 512, 513. 
transfer of ship to foreign owner, 508. 

^discharge of seaman in United Kingdom, 508. 
abroad, 509. 
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BeAmBN, iUBEKMEfft WITH— canttnu«t. 

imjMioation of seaworthiness of ship, 500. 
general rights or the seaman, 500, 510. 
food and medical attendance, 510. 
for salvage services, 505, .500. 
wages, 511—514. 

depend no longer on freight, 511. 
must, be spocilicd in agreeimait, 511 
Wtien seaman entitled to increas'd. 511 
may Tie forfeited, 515, 511. 
must Ik> paid within a certain time, 511, 512. 
lien for, 488, 514. 
insurance of, 374. 
not liable for general a\« uge. 452. 
not affected when ship -ai tuml ho carrying con- 
traband, 512, 513. 
duties of a seaman, 514. 
remedies, 514. 

SEAWORTHINESS, 
what is, 411 n. 

implied warranty of, in polity, 11J. 

condition of, in chattel-part\, *31, 432, 437. 

• implied term of contract with seamen, 408. 500. 

■■fcflt/of shipowiff-r as to, 431, 432, 408. 

liability where tire < ,ui«m by want of, 421. 

SET-0 # FF 

what demand* may be .-ubji t 57. 
as defend to action, 57, 

“ action ” includes, under Sal** floods Act, 253 u. 
by third parties against principal-- 

of debt due from agent, 144, 117, 148. 
factor’s lien not affected by. 154. 

.by underwriter against at>aui«-0, 157, 
against assignor of debt, 54. 
in bankruptcy 579, 580. 
winding-up, 231. 

SHAREHOLDER#, 
who are, 208. 
parried womanSe, 208. 
infant as, 33—35, 208. 
enemy, 209. 

director! as, in respect of qualification, 218. 
register of, 201. 

right of, to inspect, 201 n. 
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SHAREHOLDERS— continued. 
death of, 209,211. 
annual list of, 206. 210. 
right of, to inspect balance sheet, etc., 220. 

require meeting to be called, 222. 
as oontributories, 230—232. 
not personally liable for debts inourred abroad, 114. 

SHARES, 

preference, 211. 

deferred or founders’ shares, 212. 
sale of banking, 30. 
hold by infant, 33—35. 
contract to take- 
nature of, 104. 

induced by untrue statomeut, 104, 105, 205. 
rescission of for misstatement, 98, 207. 
particulars as to, required in prospectus, 205,206 
issuing at a discount, 208. 
annual summary as to, 200, 210. 
allotment of, 210. 

restrictions on, 210. 

company may ratify irregular, 120,121. 
certificates, 211. 
transfer of, 5, 211. 
blank transfers, 531. 
forged transfer, 531,532. 
mortgage of, 473. 

not within Bills of .Sale Acts, 1 , 1 . 
forfeiture of, 2111.' 
conversion into stock, 212. 

8HIPBROKER, 157. 

SHIPPING. See Ms kin t Insurance ; Stowage is Tbansttc ; 
Cbabtek-Partv ; Bills v>f Lading ; Seamen ( Aobse- 
MSNT WITH). 

definition of a British ship, 490. 
who may hold, 490, 497. 
registration, 490—493. 

oondltiona precedent, 491. 
name of ship, 491 n. » 
where and by whom registered, 491,492. 
declaration to be made by the owner, 491. 
qp change of ownerahip, 492. 
register book, 492. 
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SHU^BlNlA-eontinurd. ' 

certificate of registry, 192. 

most be carried by the ship, 492. 
no lien on, 182. 

property in a British ship, 492,493. 
acquisition of, 493 el seq. 
by bill of sale, 493. 

operation of law, 493, 494. 
flfidej certificate of sale, 495, 496. 
particulars required, 495. 
must be for entire ship, 496. 
revocation of certificate, 496. 
mortgage, 494 el seq., 501 el seq. 
direct mortgages with registration, 494, 495. 

discharge of mortgage, 496. 
lortgages under certificate, 495, 496. 
priorities, 494, 497. 
power of sale, 494. 

talcing possession by mortgagee, 496. 
mortgagee's right to freight, 496, 497. 
bottomry bond. See that Title. 
respondentia, 504. 
equitable interests in a ship, 497. 
shir# papers. 497, 496. 

Tog book, 498, 501. 
owner, 498—501. 

* must keep the ship seaworthy, 431,432,498. 
appoint a proper master and orew, 498. 
rights and duties as to cargo, 132—436. 
liability for repairs and necessarie<r499,500. 
co-owners, 499—501. 

not always partners, 499. 
may transfer their shares, 499. 
disputes between, as to use of the vessel, 500. 
expenses, liability to, 500, 501. 
managing owner, 499, #01. 
ship's husband, 500 n., 501. 
shipbroksrs, 157. 
general ship, 427. 
master of a ship. See that Tilley 
barratry, 392, 601. 
salvage, 506. 

KahiHty of sea-carrier, 421 422. 

And set AjTKEiaHTMKJrr. 

SHIPS HUSBAND, 500 n. 
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SHIP’S PAPERS, 497, 498. 

SOLICITOR, 

payment to, 63. 

and undue influence, 109. 

liability of, for misappropriation of partner, 179, 

lien of, 487. 

SPECIAL MANAGERS, 229, 230, 564. 

SPECIALTY CONTRACTS, I. And «e 1 )lei>. 

SPECIFIC PERFORMANCE, 
remedy of, 73, 82. 
where no consideration, 3 n., 82. 
of part-performed contract under Statute of Frauds, 9. 
contract for sale of goods, 272. 
bankrupt’s contract for sale of land, 570. 

STATUTES. See under 'Paulk of Statutes < iti:)>. 

STOCK EXCHANGE, 
securities, 616 n. 

Liokers. Sec Stookbuokeu. 
jobbers, 517, 618. 
evidence as to practice of, 518 u. 
rules of, 616 el seq. 

members elected annually, 516. 

committee may refuso to rc-eleot member, 516,6i7, 624. 

expel member for breach of, 624. 
settlement of bargains, 517— 522. 
mode of ddulng, 517—522. 
ticket day, 518. 

pay day and “ making up ” price, 518, 519. 
delivery of securities, 519, 520. 

“ buying in " against defaulter, 520. 

“ selling out ’’ against defaulter, 520. 
liability of intermediaries, 520,521. 

“ oarrying over,” 521, 528. 

“ contango ” 521,522, 528. 

“ backwardation,” 522. 
options, 522. 

declaring member av defaulter, 623, *524. 
assignment of assets to/iiBcial assignee, 523, 524. 
amounts to aot of bankruptcy, 523. 
may inquire registration as deed of arrangement, 
. 624. 

closing accounts by payment of differences, 522. 

' [ 60 ] 



Index. 


STOCK. EXCHANGE— Mailed. 
mefbbers liable each other, 525 n. 
client bound by rules of, 525. 
diatom to disregard Loeman’s Act, 134, 135, 525. 

authorising[delivery of part of securities purchased, 525, 
526. 

to establish privity of eontiact lietween client and 
jobber, 149, 526. 

Absolutions of committee not binding on client, 526. 
gambling%i, 529. 530. 

what amounts to, 529, 530. 
blank transfers, 531. 
forged transfers. 531. 
stamp duties, 532, 533. 

marketable securities, 532 
contract notes, 532. 
exemptions, 532, 533 

STOCKBROKER 

is an agent, 517, 527. 

wrongful sale by, 134. 

declared a defaulter, position of client, 526 

may lump ordeis of several clients, 149. 

lien of, 4S7. 

fflffuTity of, 518, 519, 531. 

acting on forged tiamdei «u power of attorney, 
140, 141,531. 

authority to follow rules of .Stuck Exchange, 525. 

entitled to indemnity, 525. 

may include commission in contango, #£8. 

may act as principal with consent of client 527, 

when a principal, 527, 528. 

right to close account on default of client, 528. 

dhould dose account on death of client, 528, 529, 

'when broker may re-purebaeu from client, 528. 

take ovr* shares at valuation, 529. 
must issue and stamp contract and continuation notea, 629 
532. 

exemptions, 532, 

STOPPAGE iy TMAKSITU , 
aefinition, 277. 
does not rescind sale, 278. 
is more than a lien, 278. 
who may exercise, 135, 277. 
what is an “ unpaid Keller," 276 n. 
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STOPPAGE IN U'RANHITU-contikned. 
against whom may be exercised, 277, 278. 
duration of transit, 278—283. 
how stoppage effected, 283. 
rights and duties of carrier, 283. 
when defeated by sale, 284, 285. 

pledge, 284, 285. 
re-sale after. 285. o 

SUBROGATION, 309. 370, 408, 407. 

SUNDAY, 

trading on. 29. 

bills may be dated on, 30,309, 310. 

SURETY, 454 cl seep And sec Guarantees. 
late partner may be, 172. 
liability of, 457—459. 
nature of contract of, 103,104, 455, 450. 
continuing guarantee as to amount and time, 458,459. 
rights of, 459 el seq. 

to true information, 459, 400. 
against princiiml debtor— 
before payment, 481. 

after payment, to recover amount with infrest. 89, 
460. 

as to costa, 400. 

to onforce rights of creditor, 460,461. 
against principal creditor— 

to benefit of creditor's securities, 460—462. 
against co-dA,r.ties — 

to contribution, 463,464. 

counter securities, 464. 
amount recoverable, 463, 464. 
before payment, 464. 
to relief against money-lender, 70. 
discharge of, 464 et srq. * 
by non-disclosure, 464. 

alteration of original contract, 465—467. 
giving time to the debtor, 466,467. 
after judgment, 467. 
effect of resdJvation of rem&ies, 467. 
dealings with securities, 467,468. 
creditor taking new security, 467. 
laobes on the part of the creditor, 460,467,468; 
discharge of principal debtor, 468. 
effect of covenant not to sue, 468. 
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SDIUSSY-icoiUmum;. . 
dttoharge ol—continued. 

by release 41 co-surety, 468. 

appropriation of payments, 66, 67. 
change ef firm, 470. 
revocation, 469. 
death of surety, 468,469. 
on failure to execute by co-surety, 469. 
mention, 469. 

by death, 468, 469. 

change of firm, 172, 47U. 
effect of principal debtor's bankruptcy, 470, 550. 
not bound by judgment against principal debtor, 458. 


TENDER, 

what amounts to, 58- - 60. 

Coinage Act, 1870. .58, 59. 
bank notes, 59, 560. 
country notes, 59. 
treasury currency notes, 50. 

10 change can be demanded, 59. 

* tfhom it may be made, 63,64. 
xmditiona) tender not good, 58. 
nay be under protest, 38. 
when a defence, 58. 
waiver of irregular tendei, 59,00. 
right to demand receipt, 67, 66 

TITLE DEEDS, 

dispositions of property by agent entrusted uith, 136,137 

JHRADE DISPUTES, 

‘what are, 51. 

procuring breach of contact in connection with, 51 


TRADE MARKS 

common law righta and “ passing off,” 607, 608. 
rpgisteAd trade marks, 608 el eeq. 

definition* 608. - 

w a ential particulars of valid, o08. 
dd trade marks, 608. * 

registration of, 609,610. 
opposition to registration of, 609. 
rectification of register, 610. 
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TRADE MAKK k >— conlinutd. 
disclaimer of part of, 609. 
associated trade marks, 609. 
grant of, to associations for testing goods, 609, 610. 
assignment of, 610. 

Royal arms, 610. 
infringement of, 607, 608. 

Merchandise Marks Acts, 611 —613. Ste that Titfp. 

i 

TRUST MONEYS, 

improper use of, by partner, 176. 
mixing private moneys with, 67. 


If. 


UNDUE INFLUENCE, 109, 110. 


YV 


WAIVER 

constituting discharge of a bill or note, 343. 
of notice of dishonour, 331. 
irregular tender, 59. 

WAR, 

rendering contract illegal, 92, 93. 
frustration of commercial adventure, 93, 94, 102. 
effect on contracts generally, 92—94. 
leases. 93. 
agency, 123.^- 
partnership. 190. 
life insurance, 306. 

marine insurance, 389—392, 400, 402. 

WARING* EX PARTE , rule in„?48, 349. 

WARRANTY, 

difference between, and a condition, 76, 76, 263, 264, 400, 
410. ‘ 

and a representationopinion, 263» 264. 
description, 26$. 
faotor may give a, 163. r 
of authority, 104, 140. 141, 531. 532. 
on sale of goods, 263, 264, 268—270. 
exp.’ess warranty, 268. 
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on JBspUed warranty, 269, 270. 
generally, none implied, 266. 
broach of, 272,273. 

transfer by delivery of bill of exohange, 321, 322. 
in paUoiea of insurance, 95 n., 364,409—412. 
marine insurance and express warranties, 410. 

implied warranties, 411,412, 
of o^pignor as to dangerous goorft, 415. 

xendordhat trade mark genuine. 612. 
breach of, 75,94,95,272, 273. 

Wt PE. fro M vhriki) Woman. 
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rsistso sv warns ciown ss» »»«, u*rno, tbsoos 










